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Non-procedural Dispute Resolution: Study of the Restorative Justice Approach Tradition in
Indonesian Society

Abstract: The Indonesian community is familiar with restorative justice. The substance of restorative
justice is building joint participation between perpetrators and victims through third parties. The
objectives of this study are: to describe restorative justice in the traditions of Indonesian society and to
examine the relevance of restorative justice for the settlement of criminal cases in the future. This
research uses a philosophical approach, namely legal construction at an ideal level in the future. The
results show that the restorative justice approach has strong roots in Indonesian society, namely
deliberation to reach a consensus. Deliberative institutions are held to find solutions that can satisfy all
parties. In the future, restoration justice needs to be applied in Indonesia in resolving criminal cases,
especially crimes against life. The restorative justice approach offers a different view from the approach
applied in the current criminal system.

One-Sentence Summary: Restorative Justice has become a tradition in Indonesian society so it needs
to be used as a model for future criminal case settlements.

Keywords: restorative justice, tradition, Pancasila, Indonesia, criminal

Introduction

The Indonesian community are familiar with restorative justice, an approach that is again planned in
many countries to settle criminal cases. The restorative justice approach offers a different way of
understanding and dealing with a crime. Restorative justice builds shared participation between
perpetrators, victims, and community groups. Perpetrators, victims, and communities are placed as
"stakeholders" who work together and strive to find a solution that is seen as fair to all parties (win-win
solutions) (Manan, 2008: 4).

The emergence of restorative justice discourse as a model in resolving criminal cases as peacemaking
criminology offers a choice about the form of funding that is non-violence, involving the participation
of victims, perpetrators, and the public through a mediation mechanism. The basic idea of restorative
justice is justice for all parties.

Restorative justice is seen as an alternative funding philosophy that spawns different forms of sanctions
than conventional criminal ones that put perpetrators against the state (Braithwaite, 2002: 10). The
mechanization of criminal justice through the current criminal justice system does not give attention
and justice to the victim, because the center of attention is only on the perpetrator. The funding system,
which is only oriented towards perpetrators if applied to crimes against the lives of others, does not
provide justice to victims or their families. For example, the victim of the murder is the head of the
household. In such cases, the state does represent the families of victims punishing perpetrators. But the
need for the victim's wife after the case is over is not a concern of the state. Convicted offenders are
instead imprisoned at state expense. With a restorative justice approach, the fund is required to recover
the losses suffered by the victim so that the victim's condition returns as before the criminal event.

One way to think of restorative justice is simply as a particular method for dealing with a crime that
brings together an offender, his or her victims, and their respective families and friends to discuss the
aftermath of an incident and the steps that can be taken to repair the harm an offender has done. It was
a handful of programs in Australia, Canada, New Zealand, the United Kingdom, and the United States
using precisely this method, usually as an alternative to formal prosecution, that was the catalyst for the
emergence of the restorative justice movement in the mid-1990s, and this way of thinking about
restorative justice continues to dominate the restorative justice literature (Roche, 2006).



Muslim Indonesians are familiar with the consensus deliberation approach to resolving conflicts. The
approach of deliberation has existed and has long been practiced by the People of Indonesia. An
evaluation is needed to redesign the current funding model to be more effective and provide justice for
all parties. It is time for the funding system to shift to providing attention and justice for all, not just for
the perpetrators, but also the victims. The restorative justice approach is more likely to be obtained by
all parties, especially victims who are sidelined in the current criminal justice system.

Research Methods
1.  Tyepe and Approach

This is a type of field research. Field research is research that is conducted directly on the subject of
study. Because the data used in this study are primary data obtained directly by the researcher, field
research is included. This study takes a phenomenological approach. A phenomenological approach is
one that uses manifestations of religious experience to study and understand various religious
phenomena. This study employs a phenomenological approach because it observes and investigates
legal phenomena that exist in a society and are based on religious teachings.

2. Data Collection

This study relied on primary data as its source of information. Primary data is information gathered
directly by researchers. In this study, data was gathered through observation and interviews. This study
is also aided by secondary data in the form of legal documents obtained both offline and online. An
offline literature review is a task that is performed in order to locate library sources for data storage
areas. While online writing is a method of locating library resources in cyberspace via the internet.
Conventional literature searches are conducted by looking for library materials, book collections, and
personal journals, purchasing books, and participating in scientific activities (seminars). While an online
search is carried out by searching the internet.

3. Data Analysis

The method of data analysis used is qualitative, with an inductive flow of thought. The process of
organizing and sorting data into patterns, categories, and basic units of description in order to find
themes that can be presented in narrative form is known as qualitative data analysis. Because the data
will be presented in a narrative-descriptive format rather than numbers or numeric, this study employs
qualitative data analysis.

Discussion
1. Restorative Justice in Indonesian Muslim Society Tradition

Muslim Indonesians are familiar with restorative justice's restorative approach to resolving conflicts by
consensus. The approach of deliberation has existed and has long been practiced by the People of
Indonesia. In the event of a criminal offense, especially the loss of life due to a fatality such as a traffic
accident, the settlement is done to prioritize family. The measure of justice is not based on retributive
justice in the form of revenge (an eye for an eye) or imprisonment but based on insanity and forgiveness.
Although common criminal acts handled by the community themselves are contrary to positive laws,
this mechanism has managed to maintain harmony in the community. The involvement of state law
enforcement officials often complicates and complicates matters (Dewi and Fatahillah, 2010: 4).



Restorative justice free translation in Indonesian is "restorative justice". The meaning of restorative
justice is restored justice. Restoration includes the recovery of victim losses and the restoration of the
relationship between the victim and the perpetrator. The restoration of the relationship can be based on
a mutual agreement between the victim and the perpetrator. The victim can tell about the losses he
suffered and the perpetrator is allowed to redeem it through compensation mechanisms, peace, social
work, and other agreements.

Terminologically, restorative justice means a fair solution involving the perpetrator, the victim, their
family, and others involved in a crime, jointly seeking a solution to the crime and its implications,
emphasizing the restoration back to its original state.

Restorative justice is a process where all the stakeholders affected by an injustice have an opportunity
to discuss how they have been affected by the injustice and to decide what should be done to repair the
harm. With crime, restorative justice is about the idea that because crime hurts, justice should heal. It
follows that conversations with those who have been hurt and with those who have afflicted the harm
must be central to the process (Braithwaite, 2004).

Theoretical formulations for restorative justice or related theories in criminology have focused almost
exclusively on effects on repeat offending by offenders (see, for example, Braithwaite, 1989, 2002;
Sherman, 1993; Tyler, 1990), with no formal theories of victim consequences. While Braithwaite, for
example, provides nuanced discussions of the benefits or costs of restorative justice as a whole, he does
not suggest a detailed theoretical framework for why RJ should be expected to provide benefits to
victims. Nor does Strang (2002), in the only book so far devoted entirely to empirical work on the
victims' perspective on restorative justice. Nevertheless, two theories from beyond criminology offer
plausible rationales for predicting positive outcomes from restorative justice for participating crime
victims. In psychology, Cognitive Behavioral Therapy (CBT) research suggests that victims can benefit
from extended "deconditioning" discussions of their prior traumas held in safe and controlled
environments. In sociology, the theory of "interaction ritual" predicts that the emotional energy arising
from a successful restorative justice conference will have positive benefits for victims by restoring their
identity and sense of self-worth (Heather Strang, 2006).

The characteristics of customary law in each region are generally in line with the application of
restorative justice, although the terms are different. Long before the birth of the United Nations, in
Indonesia, there had been a pattern of resolving a dispute both civil and criminal by using a restorative
justice-like approach. During the Majapahit Kingdom, there was already a criminal law book, the Book
of Kutara Manawa. There is a decree in the book that takes into account the importance of the victim in
the decision-making, and also recognizes compensation on the part of the victim (Mulyana, 1979: 182-
188). The main value of restorative justice has been included here, which involves the participation of
victims, perpetrators, the public in making improvements to a crime.

Some laws look like restorative justice, such as those contained in Qanun Mangkuta Alam (in The
Kingdom of Samudera Pasai, Aceh), and Simbur Cahaya (in Palembang Sultanate), Serat Angger-
Angger Suryangalam (in Demak Sultanate), and other books that apply in the Sultanate in the
Archipelago. The dispute resolution mechanism stipulated in the book is done through an agreement
between the victim or his family, the perpetrator, and a third party originating from a person or head of
a custom in the field of law or the field of religion.

Dispute resolution mechanisms are generally based on consensus deliberations in which the parties are
asked to compromise to reach an agreement (Dewi and Fatahillah, 2010: 5). Each individual is asked to
relent and put the interests of society above personal interests to maintain harmony together. The concept
of deliberation is effective in resolving disputes in society amid the failure of the role of the state and
the courts in delivering justice (Barnes, 2007: 109).

The public thinks it will suffer greater harm if it takes the dispute to court. The existence of deliberation
as local wisdom is vital to maintaining public order. Deliberation can be used as a basic concept for



dispute resolution in the community, both private and public (Dewi and Fatahillah, 2010: 6).
Deliberation as the basis for dispute resolution used by everyday people is an effective tool to maintain
regularity and public order and effective in dealing with criminal justice issues.

Christopher Moore (2003: 20-23), a mediation expert, included deliberation as a form of traditional
mediation. Deliberations among the traditional community are usually conducted by community
leaders, religious leaders, and the elderly. When members of the public are in contention and unable to
resolve themselves, they go to community leaders to facilitate that the fighting parties can seek to solve
the problem. Until now, such habits still live among Indonesians. Religious leaders and community
leaders perform voluntary service to the community to maintain harmonious and harmonious
relationships.

Indonesians are very familiar with the functionalization of deliberation institutions as part of the
mechanism for resolving cases. Deliberations either organized by the perpetrator and the victim himself,
or by involving police institutions or prosecutors, or through traditional institutions show the mindset
of the community in looking at a problem that arises. Settlement mechanisms through deliberation can
work in the community.

Although Indonesia consists of many tribes, customs, languages, and ways of resolving disputes, it has
basic similarities in resolving all kinds of disputes both public and private, namely consensus
deliberation mechanisms. This mechanism is the same as the essence that is to be achieved in restorative
justice mechanisms in which the parties compromise to reach a meeting point that benefits all parties
until an agreement is reached.

Indonesians have a tradition of self-governing including resolving disputes. Although there are some
vigilante actions, many more can be solved by the community. The tradition of deliberation is embraced
by the Indonesian community, in addition to sensitivities that consider it inappropriate to be brought to
justice, as well as atheism towards law enforcement.

Problem-solving through deliberation is a mindset that is summarized in restorative justice. Deliberation
institutions are known as highly institutionalized mediation in the civil justice system (Kusumaatmadja,
2002: 14). The process of dialogue as a medium of communication becomes the main capital of the
implementation of mediation institutions. The whole process can be found in the model of restorative
justice.

The association of people's lives as a place for individuals to interact is certainly different, and there can
even be conflicts of interest that can lead to conflict. To resolve the conflict there is a consensus, and
they obey it as a form of loyalty to social solidarity. Social awareness makes them submit and accept.
Because in a reciprocal relationship, always need each other as a form of embodiment of indigenous
law society.

There is an expression of Ubi societas ibi ius, that where there is a society there is a law. Each society
generally has a social institution as well as legal institutions in its own life which is unique and different
as a peculiar form of social life. The social institutions and institutions laws formed in society generally
go hand in hand with the walking of people's lives (Rahardjo, 1983: 144).

Pancasila as the value of national life aspired by the Indonesian nation is the source of all living legal
resources and based on the values in society. Even Pancasila is excavated from the traditional values
that are the viewpoint of the Indonesian nation in the state (Putrajaya, 2005: 266), so restorative justice
can also be excavated from Pancasila values with the principle of:

a. Recognition that Indonesians are creatures of the One True God. The existence of sanctions in
restorative justice should not be determined by any religious beliefs embraced by the People of
Indonesia. Sanctions against a person must be directed at the awareness of the perpetrator's faith so
that he can repent and become a faithful and obedient human being, so that sanctioning must serve
as mental coaching for the perpetrator and transform the perpetrator into a religious human being;



b. Recognition of the nobility of human dignity and dignity as god's creation. The lifting of sanctions
should not undermine his most basic human rights and not demean his dignity for any reason;

3. Foster national solidarity with others, as a sesame citizen. Perpetrators are directed at efforts to
increase tolerance for others, foster sensitivity to the interests of the nation, and direct against
repeating the crime;

4. Cultivate maturity as a citizen who serves, can control himself, be disciplined, and respect and obey
the law as a form of people's decision; and

5. Raising awareness of each individual's obligations as a social being, which ends justice along with
others as fellow citizens (Zulfa, 2012: 19).

Pancasila in the history of the Indonesian nation has been through a political consensus and
philosophical consensus so that it is a philosophical system and is also a system of values embraced by
the nation. Although influenced by other great world thoughts, Pancasila can be said to be a great work
of Indonesians so it should be considered as a core philosophy that is a local genius and local wisdom
of the Indonesian nation.

Harmonization and consistency between the development of national law and the values and socio-
cultural that exist in society are indispensable. It is necessary to study and excavate national values that
are sourced in Pancasila and that are sourced on the values that exist in society (religious values as well
as cultural/indigenous values) (Arief, 2007: 8).

Pancasila is the core philosophy of the Indonesian nation. As a core philosophy Pancasila becomes a
source of value for the legal system in Indonesia. Please 4 Pancasila mentions "The People Led by
Wisdom of Wisdom in The Community / Representative". The philosophy of deliberation or
deliberation means:

a. Prioritize deliberation in making decisions for the common good;
b. Respect every decision of deliberation;
c. The decision taken must be morally accountable to the One God; and

d. Upholding human dignity and dignity, the value of truth and justice puts unity and unity first for
the common good.

The 4th precept of Pancasila can be a guide in determining an option through deliberation and
prioritizing deliberation in making decisions for the common interest. Deliberation to reach consensus
is filled with the spirit of kinship, so that if the philosophy of "deliberation" is broken down, it contains
5 (five) principles as follows. First, conferencing (meeting to hear each other and express desires).
Second, search solutions (looking for a solution or meeting point for the problem at hand). Third,
reconciliation (to make peace with each other's responsibilities). Fourth, repair (repairing all the
consequences that arise). Fifth, circles (support each other). The principles are needed and are the
keywords in restorative justice so that restorative justice finds its basis in the philosophy of the 4th
principle of Pancasila (Prayitno, 2012: 414). These five principles have long been embedded and rooted
in the culture of Indonesian society.

2. The Relevance of the Restorative Justice Approach to the Settlement of Criminal Cases in the
Criminal Law System in Indonesia

The settlement of criminal cases in the future needs to lead to the application of restorative justice.
Restorative justice can be seen as a new paradigm that can be used as a frame for a strategy for handling
criminal acts aimed at addressing dissatisfaction with the functioning of the current criminal justice



system. With restorative justice, it is more likely that all parties can obtain it, especially victims who are
marginalized in the current criminal justice system.

The number of lawl cases in Indonesia that are not resolved or have ended with unsatisfactory ends has
made the public disappointed with the legal process. This is because the existing legal mechanisms do
not support the achievement of justice. It is exacerbated by the moral and social crisis that befell the law
enforcement apparatus so that the law tends to be rigid on the one hand, and on the other hand very
elastic on the other hand, according to whom the rule of law is enforced. Various things that appear in
legal life are often not well explained (Raharjdo, 2011: 3).

The downturn of law in Indonesia is dominantly caused by two factors, namely the corrupt behavior of
law enforcers (professional Juris) and the mindset of law enforcers who are very confined in legalistic-
positivistic thoughts (Mujahidin, 2007: 52). The deteriorating legal condition ultimately does not have
a place in the hearts of the people because it does not provide answers to just legal needs. The
phenomenon of taking the law into one's own hands in society can be used as an indication of the
weakening public trust in legal mechanisms.

Law does not always take the position of balancing the interests of society because law tends to
accommodate the interests of certain elites (Pekuweli, 2008: 359-370). The indication is when law
enforcement places too much emphasis on the aspect of legal certainty by ignoring justice and legal
benefits for the community. The adage of justice has changed along with the development of a century
of modern nationalism which prioritizes the power of reason, rarely satisfies the human mind about the
meaning and meaning of justice in the rhythm of legal movement in society (Atmasasmita, 2001: 30).

The law in its implementation must be fair, but what often happens is that it is injustice. Law
enforcement officials are not yet fully aware of this (Friedrich, 2004: 239). The law enforcement process
is still far from a sense of community justice. Even though the essence of law is justice itself.

Justice in law is the right of every citizen which must be guaranteed and protected by the state. Even
the right to legal justice is affirmed in Article 3 of the Republic of Indonesia Law Number 39 the Year
1999 concerning Human Rights that; "Everyone has the right to recognition, guarantee, protection, and
fair legal treatment as well as to legal certainty and equal treatment before the law". Legal justice that
appears is more of a legal-formal nature, justice based on written text that is in law (rule-bound).

Law enforcers should be able to feel the moral message contained in statutory regulation. There is no
eternal law, because the law is a definite formula, while it must deal with life that is always changing.
Laws that are fixated on the formulation of words will be left behind from the changes that occur in
society, which must be controlled or controlled (Raharjdo, 2008: 11).

A restorative justice approach is needed to create justice that benefits all parties in conflict. The
settlement of criminal acts using a restorative justice approach solves a criminal problem by trying to
improve it to its original state through an agreement between the parties involved. This includes
improving relations between the parties (victims, perpetrators, their families, and communities) related
to the incident.

The importance of the restorative justice approach to be applied in the criminal law system is also in
line with the responsive legal theory put forward by Philippe Nonet and Philip Selznick. According to
responsive legal theory, the law is no longer seen as an independent entity but must be able to interact
with other entities with the main objective of adopting existing interests in society. The law will be
better able to understand or interpret the disobedience and disorder that occurs in society. Because in a
responsive law, the space for dialogue is wide open to provide discourse and a pluralistic idea as a reality
(Nonet and Selznick, 1978: 73-74).

Responsive law is no longer based on mere juridical considerations, but looks at a problem from various
perspectives in the pursuit of "substantive justice". Law is only a means, and justice must be an end to
be pursued, even though it does not always use a legal perspective. The flexibility of the law is very



responsive to other matters outside the law. The opportunity to participate is also more open. Legal
action is a vehicle for groups, organizations, and tendencies to participate in determining public policy
(Tanya et al., 2010: 204-211).

Legal work and its results are not only legal matters but part of a larger social process. Regulations can
function effectively and are respected or obeyed when there is a psychological bond with those who
bear the rules. Law does not exist in a vacuum but exists in society with the uniqueness of its respective
cultural roots. Law must serve the community so that the legal system must be as distinctive as the
cultural roots of the people it serves (Raharjdo, 2003: 23). Whether a law is bad or not, depends on
whether the law gives happiness to humans or not.

A criminal act is a violation against a person and is related to the state's obligation to defend these rights.
The parties related to the criminal act should be involved in the process of determining the punishment.
A criminal act has created an obligation to seek solutions for improvement, reconciliation, and creating
peace. An action is considered a criminal act if it damages or harms the interests of others. To provide
justice and restore it to its original state, it is necessary to punish the perpetrator. This is true in any
society.

According to the development of modern Western law, it is the ruler who has the right to carry out the
criminal process. The role of the ruler is absolute, and society, especially victims, is not involved at all.
Theoretically, it is the role of the authorities or the state in protecting victims, therefore the perpetrator
of the crime is dealing with the state so that a criminal act is an act that violates the state and its laws.
As a result, both the community and the victim are not involved in determining the punishment imposed
on the perpetrator, in the execution of the crime creates many problems, especially for the victim.
Problems that arise and lead to victim dissatisfaction are:

a. The victim feels that he does not receive protection from the state;
b. Provide opportunities for perpetrators and law enforcers to collude;

c. It often happens that the perpetrator has received a serious sentence but the victim is still not
satisfied because the losses suffered by the victim are irreplaceable; and

d. The parties are often dissatisfied with the resolution of the problem, thus requiring further legal
proceedings ranging from the appeal, cassation to review.

For murder and injury/maltreatment, the legal process without involving the victim, of course, will not
provide justice to the victim or his family. The justice that is aimed at is only justice that is created and
according to the standards of the ruler, which of course is not the same as justice according to the victim.
The completion of the murder case taken completely by the state will not encourage the improvement
of the relationship between the victim and the perpetrator. The settlement process pits the state party
against the perpetrator's side. The result is that some win and some loss to the next level. This is not
something strange if you see the purpose of punishment developed especially in Indonesia. The focus
of the attention of the criminal is more on efforts to make the perpetrator become a good person, the
perpetrator becomes a useful person again in society after serving a sentence, and as much as possible
be punished as lightly as possible. Meanwhile, the victim or his family who was harmed and his
harmony disturbed due to the actions of the perpetrator did not get attention and was not involved, even
though the case happened to him.

This model of the imposition of crimes needs to be reexamined. Because for criminal acts against life
and persecution, justice cannot be realized and harmony in society cannot be restored if the victim or
his family does not involve them. It should be seen what causes the crime to occur. To find out and
restore the original condition, the settlement process is by involving all people related to the criminal
act. This process will be much more effective and more accepted by the community because the parties
related to the crime collectively seek alternative solutions. This kind of model in Indonesia has been
recognized and practiced by the community, namely deliberation.



The aim of the Indonesian criminal law in the future must lead to the protection of interests in a balanced
manner. This balance can be achieved by involving the parties in the process of solving problems or
criminal acts. The process of involving all parties related to a criminal act together and how to deal with
future consequences or its implications is called the restorative justice approach.

The need for the concept of restorative justice to reform punishment is very important. The current
criminal system for homicides presents further problems for the families of victims and perpetrators of
crimes, such as:

a. The conviction of the perpetrator of the crime does not satisfy the victim's family;
b. The perpetrator's family still feels anxious about the threat of revenge from the victim's family;
c. The formal process of criminal justice is time-consuming, expensive, and uncertain; and

d. The family relationship between the victim and the perpetrator is severed (if they previously knew
each other well).

The fundamental premise of the restorative justice paradigm is that crime is a violation of people and
relationships rather than merely a violation of the law. The most appropriate response to criminal
behavior, therefore, is to repair the harm caused by the wrongful act. As such, the criminal justice system
should provide those most closely affected by the crime (the victim, the offender, and the community )
an opportunity to come together to discuss the event and attempt to arrive at some type of understanding
about what can be done to provide appropriate reparation (Latimer, et.al., 2005).

The application of restorative justice in several developed countries is also not just a discourse by
criminal law academics and criminology. For example in North America, Australia, and several
countries in Europe, restorative justice has been applied in the criminal justice process from the
investigation stage to the execution stage (Wahid, 2009: 1).

If restorative justice is applied, it will bring benefits to the victims, perpetrators, society in general, and
the country. The benefits for victims and perpetrators are as follows:

a. Restorative justice focuses on justice for victims according to personal wishes and interests, not the
state that determines it;

b. Offer recovery for both the perpetrator and the victim so that there is no revenge; and
c. Make the perpetrator responsible for the crime he has committed.
Meanwhile, the benefits for society in general and the state are as follows:

a. The community is given space to handle their legal problems which are expected to be fairer. The
simple and clear principle which is widely known and used in customary law in the handling of
civil cases can also be applied in criminal law. Especially for countries whose legal systems do not
recognize sharp criminal and civil differences such as countries in the Middle East that apply
Islamic law widely;

b. The burden on the State in some cases is reduced because the burden of dealing with criminal acts
can be resolved independently by the community. Police, prosecutors, and courts can focus more
on eradicating crimes with a more dangerous qualification and relating to broader security, such as
narcotics, terrorism, human trafficking, or serious human rights violations. Administratively, the
number of cases that enter the justice system can also decrease; and

c. The burden of providing a budget for the administration of the criminal justice system, especially
in terms of the administration of correctional institutions, is also reduced (Zulfa, 2012: 85).

Various principles and instruments in the restorative justice approach, the process of dialogue between
perpetrator and victim is basic moral and the most important part. Direct dialogue between the



perpetrator and the victim makes the victim able to express what he feels, expressing the hope of
fulfillment of the rights and desires of a settlement. Through the dialogue process, the perpetrator is
expected to be moved to correct himself, realize his mistakes, and accept responsibility as a consequence
of the crimes committed with full awareness. From this dialogue process, people can participate in
realizing the results of the agreement and monitoring its implementation.

The settlement of criminal cases with restorative justice approaches offers a different view of the
approach applied in the current criminal system. The meaning of criminal acts in a restorative justice
approach is an offense against individuals and society as well as public relations. The victim of a crime
is not a state, but an individual. The involvement of victims, perpetrators, and the community is
important in the effort to seek justice that win-win solution and reconciliation can be done.

Restorative justice attempts to reconstitute the way people think about crime. Restorative justice
advocates argue that crime is, more importantly, harm committed against individual victims and
secondarily against a community than it is a breach of state laws. Repairing this harm is deemed more
important than punishing the offender. By minimizing the governmental role in criminal justice and
making the victim the central party, restorative justice recasts criminal justice more like civil law. In
blurring the distinction between civil and criminal law, restorative justice is like other versions of
informal justice, but its activist roots in North America lie in religiously based critiques of penal
practices and its theoretical roots in a critique of dominant theories of criminology (Olson & Dzur,
2004).

Restorative justice is a movement within (and sometimes outside of ) the criminal justice system, a
victim-centered approach, with special relevance to marginalized populations, one of which is women.
Unlike standard forms of criminal justice that are adversarial and hark back to primitive practices related
to combat, restorative justice can be considered more humanistic (Van Ness, 2004). Instead of revenge,
the emphasis is on a resolution. Typically, in this process, offenders take responsibility for their crimes
and make restitution to the victim and community. Restorative justice approaches are promising in their
ability to respond to relationship issues with special meaning for women (Wormer, 2009).

The application of restorative justice as a concept of thought that responds to the development of the
criminal justice system by focusing on the needs of community engagement and victims who are
sidelined with mechanisms that work in the criminal justice system that exists today. Through restorative
justice approach try to empower victims and communities (Zulfa, 2006: 399). The meaning of criminal
acts in the restorative justice approach is the same as the view of criminal law in general which is an
attack on individuals and society as well as societal relations.

The main victim of a crime is not the state, as in the criminal justice system that now exists. The crime
creates an obligation to correct the damage to the relationship as a result of a crime. Justice is interpreted
as the process of finding problem-solving that occurs in a criminal case that the involvement of victims,
communities, and perpetrators becomes important in the effort to improve, reconciliation, and guarantee
the continuity of the improvement effort.

The implementation of restorative justice in several developed countries is not merely a debate by
criminal law and criminology academicians. For example, in North America, Australia, and some
countries in Europe restorative justice has been applied at all steps of the criminal justice process starting
from investigation to execution. When restorative justice is applied, it will bring benefits to both the
victim, the offender, the society in general, and the state (Hamzani, 2019).

The importance of the application of a restorative justice system for example for the crime of murder,
the victim is the head of the household. In such cases, the state does represent the families of victims
punishing perpetrators. But the need for the victim's wife after the case is over is no longer a concern
for the state. Convicted offenders are instead imprisoned at state expense. With a restorative justice
approach, sentencing is sought to make the fullest possible return of the victim's condition as before the
crime struck the victim. Prison sentences are just an alternative criminal.



Conclusion

The restorative justice approach has strong roots in Indonesian muslim society. The People of Indonesia
have known the consensus deliberations. The institution of deliberation is held to find a solution that
can satisfy all parties. Restorative justice values are also found in Pancasila as a philosophy in the state.
Restorative justice in the future is considered necessary to be applied in Indonesia in resolving criminal
cases, especially crimes against lives. The restorative justice approach offers a different view of the
approach applied in the current criminal system. The meaning of criminal acts is an offense against
individuals and society as well as public relations. The victim of a crime is not a state, but an individual.
The involvement of victims, perpetrators, and the community is important in the effort to seek justice
that a win-win solution and reconciliation can be done. The current criminal law is still oriented towards
the entangled and rehabilitation of perpetrators of crimes only, while attention to the victim is not a
concern.
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Dear Dr. Hamzani,

Manuscript 1D 110TCC-21-0150 entitled "Non-procedural Dispute Resolution:

Study of the Restorative Justice Approach Tradition in Indonesian Society” which you submitted to International Journal of Offender Therapy and Comparative Criminalogy, has been reviewed. The comments of the
reviewer(s) and editor(s) are included at the bottom of this letter.

The reviewer(s) suggest some substantial revisions to your manuscript. Therefore, T invite you to respond to the reviewer(s)’ comments and revise your manuscript accordingly.

Your revision is due on 09-Nov-2022. For your convenience, there is a calendar reminder attached to this email.

To revise your manuscript, log into https://me.manuscripteentral.com/ijotce and enter your Author Center, where you will find your manuscript title listed under "Manuscripts with Decisions.” Under “Actions,” dlick on
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You will be unable to make your revisions on the originally submitted version of the manuscript, Instead, revise your manuscript using a werd processing program and save it on your computer. Please also highlight
the changes to your manuseript within the document by using bold or colored text.

Once the revised manuscript is prepared, you can upload it and submit it thraugh your Auther Center

When submitting your revised manuscript, you will be able to respond to the comments made by the reviewer(s) in the space provided. Please Note: Your response to reviewers and/or Ietter to tha editor should NOT
contain any author information, to preserve proper anonymizing. You should complete the Author Response to Reviewers form (available here: hit; m/! late), answering point-
by-point the questions raised and referencing the page numbers where the changes are implemented.

In summary, you will need to submit the following:

- a dlean, revised main document in doc. or doc. (anonymized)
- a highlighted, revised main document in doc. or docx. (anonymized)
- a completed Author Response to Reviewers form that indudes all the reviewer comments you received in full and answers the questions raised by reviewers in doc. or doc. (2nonymized)

IMPORTANT: Your original files are available to you when you upload your revised manuscript. Please delete any redundant files before completing the submission.

Because we are trying to facilitate timely publication of manuscripts submitted to International Journal of Offender Therapy and Comparative Criminolagy, your revised manuscript should be uploaded as soon as
possible. If it is not possible for you to submit your revision in a reasonable amount of time, we may have to consider your paper as a new submission.

Once again, thank you for submitting your manuscript to International Journal of Offender Therapy and Comparative Criminology and I look forward to receiving your revision.

Sincerely,

Dr. Mark Palermo

Editor in Chief, International Journal of Offender Therapy and Comparative Criminology
chiefeditorijotcc@gmail.com
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approach. A ph approach is one that uses manifestations of religious experience to study and understand various religious phenomena. This study employs a phenomenological
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The methodology states that "In this study, data was gathered through observation and interviews.”. However, at no time was it described how these interviews were carried out.
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The manuscript "Non-procedural Dispute Resolution:

Study of the Restorative Justice Approach Tradition in lndones\an Society” is in need of substantial erganization. As of now it is disjointed and lacking efficacy. There are a number of unclarified statements such as
"Muslim are familiar with restorative justice” ~ how so? And why? or "The approach of deliberation has existed and has long been practiced by the People of Indonesia”. ~ how? relevant bibliography for
consultation?

The introduction to the concept of Restorative Justice is missing.

The fundamental concpet of Pancasila is not well intoduced and explained for the average reader and this needs to be amended.

Furthermore statements such as ..."before the birth of the United Nations, in Indenesia®... need to be clarified. Similarly, "Restorative justice free translation in Indonesian is “restorative justice”,
same. While immediatley later the term restored is used, this needs to be amended.

Please clarify what is meant by the “funding system” for it is not clear,

There is no description of methodology.
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Dear Dr. Hamzani,
Manuscript ID IJOTCC-21-0150 entitled "Non-procedural Dispute Resolution:

Study of the Restorative Justice Approach Tradition in Indonesian Society” which you submitted to International Joumnal of Offender Therapy and Comparative
Criminology, has been reviewed. The comments of the reviewer(s) and editor(s) are included at the bottom of this lefter.

The reviewer(s) suggest some substantial revisions to your manuscript. Therefore, | invite you to respond to the reviewer(s)' comments and revise your
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Your revision is due on 09-Nov-2022. For your convenience, there is a calendar reminder attached to this email.

To revise your manuscript, log into https://imc manuscriptcentral. comfijotec and enter your Author Center, where you will find your manuscript title listed under
"Manuscripts with Decisions." Under "Actions,” click on "Create a Revision.” Your manuscript number has been appended to denote a revision

You may also click the below link to start the revision process (or continue the process if you have already started your revision) for your manuscript. If you use
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program and save it on your computer. Please also highlight the changes to your manuscript within the document by using bold or colored text.

Once the revised manuscript is prepared, you can upload it and submit it through your Author Center.

When submitting your revised manuscript, you will be able to respond to the comments made by the reviewer(s) in the space provided. Please Note: Your
response to reviewers and/or letter to the editor should NOT contain any author information, to preserve proper anonymizing. You should complete the Author
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IMPORTANT: Your original files are available to you when you upload your revised manuscript. Please delete any redundant files before completing the
submission.

Because we are trying to facilitate timely publication of manuscripts submitted to International Journal of Offender Therapy and Comparative Criminology, your
revised manuscript should be uploaded as soon as possible. Ifit is not possible for you to submit your revision in a reasonable amount of time, we may have
to consider your paper as a new submission

Once again, thank you for submitting your manuscript to International Journal of Offender Therapy and Comparative Criminology and | look forward to
receiving your revision.

Sincerely,

Dr. Mark Palermo

Editor in Chief, International Journal of Offender Therapy and Comparative Criminology
chiefeditorijotcc@gmail. com
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Comments to the Author

The theme is very interesting and needs to be explored further. | suggest a general revision and restructuring of the text. The article has excerpts that make
unnecessary repetitions. For example: "This study takes a phenomenological approach. A phenomenalogical approach is one that uses manifestations of
religious experience to study and understand various religious phenomena. This study employs a phenomenoclogical approach because it observes and
investigates legal phenomena that exist in a society and are based on religious teachings.”

The methodology states that "In this study, data was gathered through observation and interviews.”. However, at no time was it described how these interviews
were carried out
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Comments to the Author

The manuscript "Non-procedural Dispute Resolution:

Study of the Restorative Justice Approach Tradition in Indonesian Society” is in need of substantial organization. As of now it is disjointed and lacking efficacy.
There are a number of unclarified statements such as "Muslim Indonesians are familiar with restorative justice” — how so? And why? or "The approach of
deliberation has existed and has long been practiced by the People of Indonesia”. — how? relevant bibliography for consultation?

The introduction to the concept of Restorative Justice is missing

The fundamental concpet of Pancasila is not well inteduced and explained for the average reader and this needs to be amended.

Furthermore statements such as ..."before the birth of the United Nations, in Indonesia”... need to be clarified. Similarly, "Restorative justice free translation in
Indonesian is "restorative justice”, in other words the same. While immediatley later the term restored is used, this needs to be amended

Please clarify what is meant by the "funding system” for it is not clear.
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Non-Procedural Dispute Resolution: Study of the Restorative Justice
Approach Tradition in Indonesian Society

Abstract: The Indonesian community is familiar with restorative justice. The substance of
restorative justice is building joint participation between perpetrators and victims through third
parties. The objectives of this study are: to describe restorative justice in the traditions of
Indonesian society and to examine the relevance of restorative justice for the settlement of criminal
cases in the future. This research uses a philosophical approach, namely legal construction at an
ideal level in the future. The results show that the restorative justice approach has strong roots in
Indonesian society, namely deliberation to reach a consensus. Deliberative institutions are held to
find solutions that can satisfy all parties. In the future, restoration justice needs to be applied in
Indonesia in resolving criminal cases, especially crimes against life. The restorative justice
approach offers a different view from the approach applied in the current criminal system.

One-Sentence Summary: Restorative Justice has become a tradition in Indonesian society so it
needs to be used as a model for future criminal case settlements.
Keywords: restorative justice, tradition, Pancasila, Indonesia, criminal
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Introduction

The emergence of restorative justice discourse as a model in resolving criminal cases as
peacemaking criminology offers a choice about the form of funding that is non-violence, involving
the participation of victims, perpetrators, and the public through a mediation mechanism. The basic
idea of restorative justice is justice for all parties.

Restorative justice is seen as an alternative funding philosophy that spawns different forms of
sanctions than conventional criminal ones that put perpetrators against the state (Braithwaite, 2002:
10). The mechanization of criminal justice through the current criminal justice system does not
give attention and justice to the victim, because the center of attention is only on the perpetrator.
The funding system, which is only oriented towards perpetrators if applied to crimes against the
lives of others, does not provide justice to victims or their families. For example, the victim of the
murder is the head of the household. In such cases, the state does represent the families of victims
punishing perpetrators. But the need for the victim's wife after the case is over is not a concern of
the state. Convicted offenders are instead imprisoned at state expense. With a restorative justice
approach, the fund is required to recover the losses suffered by the victim so that the victim's
condition returns as before the criminal event.

usually as an alternative to formal prosecution,
that was the catalyst for the emergence of the restorative justice movement in the mid-1990s, and
this way of thinking about restorative justice continues to dominate the restorative justice literature
(Roche, 2006).
Muslim Indonesians are familiar with the consensus deliberation approach to resolving conflicts.
The approach of deliberation has existed and has long been practiced by the People of Indonesia.
An evaluation is needed to redesign the current funding model to be more effective and provide
justice for all parties. It is time for the funding system to shift to providing attention and justice for
all, not just for the perpetrators, but also the victims. The restorative justice approach is more likely
to be obtained by all parties, especially victims who are sidelined in the current criminal justice
system.

Research Methods

1. Tyepe and Approach

This is a type of field research. Field research is research that is conducted directly on the subject
of study. Because the data used in this study are primary data obtained directly by the researcher,
field research is included. This study takes a phenomenological approach. A phenomenological
approach is one that uses manifestations of religious experience to study and understand various
religious phenomena. This study employs a phenomenological approach because it observes and
investigates legal phenomena that exist in a society and are based on religious teachings.
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2. Data Collection

This study relied on primary data as its source of information. Primary data is information gathered
directly by researchers. In this study, data was gathered through observation and interviews. This
study is also aided by secondary data in the form of legal documents obtained both offline and
online. An offline literature review is a task that is performed in order to locate library sources for
data storage areas. While online writing is a method of locating library resources in cyberspace via
the internet. Conventional literature searches are conducted by looking for library materials, book
collections, and personal journals, purchasing books, and participating in scientific activities
(seminars). While an online search is carried out by searching the internet.

3. Data Analysis

The method of data analysis used is qualitative, with an inductive flow of thought. The process of
organizing and sorting data into patterns, categories, and basic units of description in order to find
themes that can be presented in narrative form is known as qualitative data analysis. Because the
data will be presented in a narrative-descriptive format rather than numbers or numeric, this study
employs qualitative data analysis.

Discussion
1.  Restorative Justice in Indonesian Muslim Society Tradition

. Although common criminal acts handled by the community
themselves are contrary to positive laws, this mechanism has managed to maintain harmony in the
community. The involvement of state law enforcement officials often complicates and complicates
matters (Dewi and Fatahillah, 2010: 4).

Restorative justice is a process where all the stakeholders affected by an injustice have an
opportunity to discuss how they have been affected by the injustice and to decide what should be
done to repair the harm. With crime, restorative justice is about the idea that because crime hurts,
justice should heal. It follows that conversations with those who have been hurt and with those
who have afflicted the harm must be central to the process (Braithwaite, 2004).

Theoretical formulations for restorative justice or related theories in criminology have focused
almost exclusively on effects on repeat offending by offenders (see, for example, Braithwaite,
1989, 2002; Sherman, 1993; Tyler, 1990), with no formal theories of victim consequences. While
Braithwaite, for example, provides nuanced discussions of the benefits or costs of restorative
justice as a whole, he does not suggest a detailed theoretical framework for why RJ should be

3
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expected to provide benefits to victims. Nor does Strang (2002), in the only book so far devoted
entirely to empirical work on the victims' perspective on restorative justice. Nevertheless, two
theories from beyond criminology offer plausible rationales for predicting positive outcomes from
restorative justice for participating crime victims. In psychology, Cognitive Behavioral Therapy
(CBT) research suggests that victims can benefit from extended "deconditioning™ discussions of
their prior traumas held in safe and controlled environments. In sociology, the theory of
"interaction ritual” predicts that the emotional energy arising from a successful restorative justice
conference will have positive benefits for victims by restoring their identity and sense of self-worth
(Heather Strang, 2006).

There is a decree in the book that takes into account the
importance of the victim in the decision-making, and also recognizes compensation on the part of
the victim (Mulyana, 1979: 182-188). The main value of restorative justice has been included here,
which involves the participation of victims, perpetrators, the public in making improvements to a
crime.

Some laws look like restorative justice, such as those contained in Qanun Mangkuta Alam (in The
Kingdom of Samudera Pasai, Aceh), and Simbur Cahaya (in Palembang Sultanate), Serat Angger-
Angger Suryangalam (in Demak Sultanate), and other books that apply in the Sultanate in the
Archipelago. The dispute resolution mechanism stipulated in the book is done through an
agreement between the victim or his family, the perpetrator, and a third party originating from a
person or head of a custom in the field of law or the field of religion.

Dispute resolution mechanisms are generally based on consensus deliberations in which the parties
are asked to compromise to reach an agreement (Dewi and Fatahillah, 2010: 5). Each individual is
asked to relent and put the interests of society above personal interests to maintain harmony
together. The concept of deliberation is effective in resolving disputes in society amid the failure
of the role of the state and the courts in delivering justice (Barnes, 2007: 109).

The public thinks it will suffer greater harm if it takes the dispute to court. The existence of
deliberation as local wisdom is vital to maintaining public order. Deliberation can be used as a
basic concept for dispute resolution in the community, both private and public (Dewi and
Fatahillah, 2010: 6). Deliberation as the basis for dispute resolution used by everyday people is an
effective tool to maintain regularity and public order and effective in dealing with criminal justice
issues.

Christopher Moore (2003: 20-23), a mediation expert, included deliberation as a form of traditional
mediation. Deliberations among the traditional community are usually conducted by community
leaders, religious leaders, and the elderly. When members of the public are in contention and
unable to resolve themselves, they go to community leaders to facilitate that the fighting parties
can seek to solve the problem. Until now, such habits still live among Indonesians. Religious
leaders and community leaders perform voluntary service to the community to maintain
harmonious and harmonious relationships.
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Although Indonesia consists of many tribes, customs, languages, and ways of resolving disputes,
it has basic similarities in resolving all kinds of disputes both public and private, namely consensus
deliberation mechanisms. This mechanism is the same as the essence that is to be achieved in
restorative justice mechanisms in which the parties compromise to reach a meeting point that
benefits all parties until an agreement is reached.

Problem-solving through deliberation is a mindset that is summarized in restorative justice.
Deliberation institutions are known as highly institutionalized mediation in the civil justice system
(Kusumaatmadja, 2002: 14). The process of dialogue as a medium of communication becomes the
main capital of the implementation of mediation institutions. The whole process can be found in
the model of restorative justice.

There is an expression of Ubi societas ibi ius, that where there is a society there is a law. Each
society generally has a social institution as well as legal institutions in its own life which is unique
and different as a peculiar form of social life. The social institutions and institutions laws formed
in society generally go hand in hand with the walking of people's lives (Rahardjo, 1983: 144).

Pancasila as the value of national life aspired by the Indonesian nation is the source of all living
legal resources and based on the values in society. Even Pancasila is excavated from the traditional
values that are the viewpoint of the Indonesian nation in the state (Putrajaya, 2005: 266),
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Pancasila is the core philosophy of the Indonesian nation. As a core philosophy Pancasila becomes

a source of value for the legal system in Indonesia. Please 4 Pancasila mentions "The People Led

by Wisdom of Wisdom in The Community / Representative™. The philosophy of deliberation or

deliberation means:

a. Prioritize deliberation in making decisions for the common good;

b. Respect every decision of deliberation;

c. The decision taken must be morally accountable to the One God; and

d. Upholding human dignity and dignity, the value of truth and justice puts unity and unity first
for the common good.

The 4th precept of Pancasila can be a guide in determining an option through deliberation and

prioritizing deliberation in making decisions for the common interest. Deliberation to reach

consensus is filled with the spirit of kinship, so that if the philosophy of "deliberation™ is broken

down, it contains 5 (five) principles as follows. First, conferencing (meeting to hear each other and

express desires). Second, search solutions (looking for a solution or meeting point for the problem

at hand). Third, reconciliation (to make peace with each other's responsibilities). Fourth, repair

(repairing all the consequences that arise). Fifth, circles (support each other). The principles are

needed and are the keywords in restorative justice so that restorative justice finds its basis in the

philosophy of the 4th principle of Pancasila (Prayitno, 2012: 414). These five principles have long

been embedded and rooted in the culture of Indonesian society.

2. The Relevance of the Restorative Justice Approach to the Settlement of Criminal Cases in
the Criminal Law System in Indonesia

The settlement of criminal cases in the future needs to lead to the application of restorative justice.

Restorative justice can be seen as a new paradigm that can be used as a frame for a strategy for

handling criminal acts aimed at addressing dissatisfaction with the functioning of the current

criminal justice system. With restorative justice, it is more likely that all parties can obtain it,

especially victims who are marginalized in the current criminal justice system.

Law does not always take the position of balancing the interests of society because law tends to
accommodate the interests of certain elites (Pekuweli, 2008: 359-370). The indication is when law
enforcement places too much emphasis on the aspect of legal certainty by ignoring justice and
legal benefits for the community. The adage of justice has changed along with the development of
a century of modern nationalism which prioritizes the power of reason, rarely satisfies the human

6
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mind about the meaning and meaning of justice in the rhythm of legal movement in society
(Atmasasmita, 2001: 30).

The law in its implementation must be fair, but what often happens is that it is injustice. Law
enforcement officials are not yet fully aware of this (Friedrich, 2004: 239). The law enforcement
process is still far from a sense of community justice. Even though the essence of law is justice
itself.

A restorative justice approach is needed to create justice that benefits all parties in conflict. The
settlement of criminal acts using a restorative justice approach solves a criminal problem by trying
to improve it to its original state through an agreement between the parties involved. This includes
improving relations between the parties (victims, perpetrators, their families, and communities)
related to the incident.

The importance of the restorative justice approach to be applied in the criminal law system is also
in line with the responsive legal theory put forward by Philippe Nonet and Philip Selznick.
According to responsive legal theory, the law is no longer seen as an independent entity but must
be able to interact with other entities with the main objective of adopting existing interests in
society. The law will be better able to understand or interpret the disobedience and disorder that
occurs in society. Because in a responsive law, the space for dialogue is wide open to provide
discourse and a pluralistic idea as a reality (Nonet and Selznick, 1978: 73-74).

A criminal act is a violation against a person and is related to the state's obligation to defend these
rights. The parties related to the criminal act should be involved in the process of determining the
punishment. A criminal act has created an obligation to seek solutions for improvement,
reconciliation, and creating peace. An action is considered a criminal act if it damages or harms
the interests of others. To provide justice and restore it to its original state, it is necessary to punish
the perpetrator. This is true in any society.

According to the development of modern Western law, it is the ruler who has the right to carry out
the criminal process. The role of the ruler is absolute, and society, especially victims, is not
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involved at all. Theoretically, it is the role of the authorities or the state in protecting victims,
therefore the perpetrator of the crime is dealing with the state so that a criminal act is an act that
violates the state and its laws. As a result, both the community and the victim are not involved in
determining the punishment imposed on the perpetrator, in the execution of the crime creates many
problems, especially for the victim. Problems that arise and lead to victim dissatisfaction are:
a. The victim feels that he does not receive protection from the state;
b. Provide opportunities for perpetrators and law enforcers to collude;
c. It often happens that the perpetrator has received a serious sentence but the victim is still not
satisfied because the losses suffered by the victim are irreplaceable; and
d. The parties are often dissatisfied with the resolution of the problem, thus requiring further
legal proceedings ranging from the appeal, cassation to review.
For murder and injury/maltreatment, the legal process without involving the victim, of course, will
not provide justice to the victim or his family. The justice that is aimed at is only justice that is
created and according to the standards of the ruler, which of course is not the same as justice
according to the victim. The completion of the murder case taken completely by the state will not
encourage the improvement of the relationship between the victim and the perpetrator. The
settlement process pits the state party against the perpetrator's side. The result is that some win and
some loss to the next level. This is not something strange if you see the purpose of punishment
developed especially in Indonesia. The focus of the attention of the criminal is more on efforts to
make the perpetrator become a good person, the perpetrator becomes a useful person again in
society after serving a sentence, and as much as possible be punished as lightly as possible.
Meanwhile, the victim or his family who was harmed and his harmony disturbed due to the actions
of the perpetrator did not get attention and was not involved, even though the case happened to
him.
This model of the imposition of crimes needs to be reexamined. Because for criminal acts against
life and persecution, justice cannot be realized and harmony in society cannot be restored if the
victim or his family does not involve them. It should be seen what causes the crime to occur. To
find out and restore the original condition, the settlement process is by involving all people related
to the criminal act. This process will be much more effective and more accepted by the community
because the parties related to the crime collectively seek alternative solutions. This kind of model
in Indonesia has been recognized and practiced by the community, namely deliberation.

The need for the concept of restorative justice to reform punishment is very important. The current

criminal system for homicides presents further problems for the families of victims and

perpetrators of crimes, such as:

a. The conviction of the perpetrator of the crime does not satisfy the victim's family;

b. The perpetrator's family still feels anxious about the threat of revenge from the victim's family;

c. The formal process of criminal justice is time-consuming, expensive, and uncertain; and

d. The family relationship between the victim and the perpetrator is severed (if they previously
knew each other well).

The fundamental premise of the restorative justice paradigm is that crime is a violation of people

and relationships rather than merely a violation of the law. The most appropriate response to

criminal behavior, therefore, is to repair the harm caused by the wrongful act. As such, the criminal

justice system should provide those most closely affected by the crime (the victim, the offender,
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and the community ) an opportunity to come together to discuss the event and attempt to arrive at

some type of understanding about what can be done to provide appropriate reparation (Latimer,

et.al., 2005).

The application of restorative justice in several developed countries is also not just a discourse by

criminal law academics and criminology. For example in North America, Australia, and several

countries in Europe, restorative justice has been applied in the criminal justice process from the

investigation stage to the execution stage (Wahid, 2009: 1).

If restorative justice is applied, it will bring benefits to the victims, perpetrators, society in general,

and the country. The benefits for victims and perpetrators are as follows:

a. Restorative justice focuses on justice for victims according to personal wishes and interests,
not the state that determines it;

b. Offer recovery for both the perpetrator and the victim so that there is no revenge; and

c. Make the perpetrator responsible for the crime he has committed.

Meanwhile, the benefits for society in general and the state are as follows:

a. The community is given space to handle their legal problems which are expected to be fairer.
The simple and clear principle which is widely known and used in customary law in the
handling of civil cases can also be applied in criminal law. Especially for countries whose
legal systems do not recognize sharp criminal and civil differences such as countries in the
Middle East that apply Islamic law widely;

b. The burden on the State in some cases is reduced because the burden of dealing with criminal
acts can be resolved independently by the community. Police, prosecutors, and courts can
focus more on eradicating crimes with a more dangerous qualification and relating to broader
security, such as narcotics, terrorism, human trafficking, or serious human rights violations.
Administratively, the number of cases that enter the justice system can also decrease; and

c. The burden of providing a budget for the administration of the criminal justice system,
especially in terms of the administration of correctional institutions, is also reduced (Zulfa,
2012: 85).

Restorative justice attempts to reconstitute the way people think about crime. Restorative justice
advocates argue that crime is, more importantly, harm committed against individual victims and
secondarily against a community than it is a breach of state laws. Repairing this harm is deemed
more important than punishing the offender. By minimizing the governmental role in criminal
justice and making the victim the central party, restorative justice recasts criminal justice more
like civil law. In blurring the distinction between civil and criminal law, restorative justice is like
other versions of informal justice, but its activist roots in North America lie in religiously based
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critiques of penal practices and its theoretical roots in a critigue of dominant theories of
criminology (Olson & Dzur, 2004).

Restorative justice is a movement within (and sometimes outside of ) the criminal justice system,
a victim-centered approach, with special relevance to marginalized populations, one of which is
women. Unlike standard forms of criminal justice that are adversarial and hark back to primitive
practices related to combat, restorative justice can be considered more humanistic (Van Ness,
2004). Instead of revenge, the emphasis is on a resolution. Typically, in this process, offenders
take responsibility for their crimes and make restitution to the victim and community. Restorative
justice approaches are promising in their ability to respond to relationship issues with special
meaning for women (Wormer, 2009).

The application of restorative justice as a concept of thought that responds to the development of
the criminal justice system by focusing on the needs of community engagement and victims who
are sidelined with mechanisms that work in the criminal justice system that exists today. Through
restorative justice approach try to empower victims and communities (Zulfa, 2006: 399). The
meaning of criminal acts in the restorative justice approach is the same as the view of criminal law
in general which is an attack on individuals and society as well as societal relations.

The main victim of a crime is not the state, as in the criminal justice system that now exists. The
crime creates an obligation to correct the damage to the relationship as a result of a crime. Justice
is interpreted as the process of finding problem-solving that occurs in a criminal case that the
involvement of victims, communities, and perpetrators becomes important in the effort to improve,
reconciliation, and guarantee the continuity of the improvement effort.

The implementation of restorative justice in several developed countries is not merely a debate by
criminal law and criminology academicians. For example, in North America, Australia, and some
countries in Europe restorative justice has been applied at all steps of the criminal justice process
starting from investigation to execution. When restorative justice is applied, it will bring benefits
to both the victim, the offender, the society in general, and the state (Hamzani, 2019).

The importance of the application of a restorative justice system for example for the crime of
murder, the victim is the head of the household. In such cases, the state does represent the families
of victims punishing perpetrators. But the need for the victim's wife after the case is over is no
longer a concern for the state. Convicted offenders are instead imprisoned at state expense. With
a restorative justice approach, sentencing is sought to make the fullest possible return of the
victim's condition as before the crime struck the victim. Prison sentences are just an alternative
criminal.

Conclusion

The restorative justice approach has strong roots in Indonesian muslim society. The People of
Indonesia have known the consensus deliberations. The institution of deliberation is held to find a
solution that can satisfy all parties. Restorative justice values are also found in Pancasila as a
philosophy in the state. Restorative justice in the future is considered necessary to be applied in
Indonesia in resolving criminal cases, especially crimes against lives. The restorative justice
approach offers a different view of the approach applied in the current criminal system. The
meaning of criminal acts is an offense against individuals and society as well as public relations.
The victim of a crime is not a state, but an individual. The involvement of victims, perpetrators,
and the community is important in the effort to seek justice that a win-win solution and
reconciliation can be done. The current criminal law is still oriented towards the entangled and
rehabilitation of perpetrators of crimes only, while attention to the victim is not a concern.
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Non-Procedural Dispute Resolution:
Study of the Restorative Justice Approach Tradition in Indonesian Society

Abstract

The Indonesian Muslim community is familiar with restorative justice. The substance of
restorative justice is building joint participation between perpetrators and victims through third
parties. The objectives of this study are: to describe restorative justice in the traditions of
Indonesian Muslim society and to examine the relevance of restorative justice for the settlement
of criminal cases in the future. This research uses a philosophical approach, namely legal
construction at an ideal level in the future. The results show that the restorative justice approach
has strong roots in Indonesian Muslim society, namely deliberation to reach a consensus.
Deliberative institutions are held to find solutions that can satisfy all parties. In the future,
restoration justice needs to be applied in Indonesia in resolving criminal cases, especially crimes
against life. The restorative justice approach offers a different view from the approach applied in
the current criminal system.

Keywords: restorative justice, tradition, Pancasila, Indonesia, criminal.



Introduction

The Indonesian Muslim community is familiar with restorative justice, an approach that has been
re-discussed in many countries to resolve criminal cases. The restorative justice approach offers a
different way of looking at understanding and dealing with a crime. The substance of restorative
justice builds joint participation between perpetrators, victims, and community groups.
Perpetrators, victims, and the community are placed as "stakeholders™ who work together and try
to find solutions that are considered fair for all parties (win-win solutions) (Manan, 2008: 4).

The emergence of restorative justice discourse as a model in resolving criminal cases as
peacemaking criminology offers a choice about the form of funding that is non-violence,
involving the participation of victims, perpetrators, and the public through a mediation
mechanism. The basic idea of restorative justice is justice for all parties.

Restorative justice is seen as an alternative funding philosophy that spawns different forms of
sanctions than conventional criminal ones that put perpetrators against the state (Braithwaite,
2002: 10). The mechanization of criminal justice through the current criminal justice system does
not give attention and justice to the victim, because the center of attention is only on the
perpetrator. The criminal system which is only oriented towards perpetrators if applied to crimes
against the lives of others, does not provide justice to victims or their families. For example, the
victim of the murder is the head of the household. In such cases, the state does represent the
families of victims punishing perpetrators. But the need for the victim's wife after the case is over
Is not a concern of the state. Convicted offenders are instead imprisoned at state expense. With a
restorative justice approach, the fund is required to recover the losses suffered by the victim so
that the victim's condition returns as before the criminal event.

One way to think of restorative justice is simply as a particular method for dealing with a crime

that brings together an offender, his or her victims, and their respective families and friends to



discuss the aftermath of an incident and the steps that can be taken to repair the harm an offender
has done. It was a handful of programs in Australia, Canada, New Zealand, the United Kingdom,
and the United States using precisely this method, usually as an alternative to formal prosecution,
that was the catalyst for the emergence of the restorative justice movement in the mid-1990s, and
this way of thinking about restorative justice continues to dominate the restorative justice
literature (Roche, 2006).

The Indonesian Muslim community is familiar with the deliberation and consensus approach to
resolving conflicts. The deliberation approach has existed and has long been practiced by the
Indonesian Muslim community. Deliberation for consensus is taught by Islam as the religion
adopted by the majority of the Indonesian population. An evaluation is needed to redesign the
current criminal model to be more effective and provide justice for all parties. It is time for the
criminal system to shift to give attention and justice to all, not only the perpetrators of the crime,
but also the victims. With a restorative justice approach, justice is more likely to be obtained by

all parties, especially victims who are marginalized in the current criminal justice system.

Research Methods

1. Tyepe and Approach

This is a type of field research. Field research is research that is conducted directly on the subject
of study. Because the data used in this study are primary data obtained directly by the researcher,
field research is included. This study takes a phenomenological approach. A phenomenological
approach is one that uses manifestations of religious experience to study and understand various
religious phenomena. This study employs a phenomenological approach because it observes and

investigates legal phenomena that exist in a society and are based on religious teachings.



2. Data Collection

This study relied on primary data as its source of information. Primary data is information
gathered directly by researchers. In this study, data was gathered through observation and
interviews. This study is also aided by secondary data in the form of legal documents obtained
both offline and online. An offline literature review is a task that is performed in order to locate
library sources for data storage areas. While online writing is a method of locating library
resources in cyberspace via the internet. Conventional literature searches are conducted by
looking for library materials, book collections, and personal journals, purchasing books, and
participating in scientific activities (seminars). While an online search is carried out by searching

the internet.

3. Data Analysis

The method of data analysis used is qualitative, with an inductive flow of thought. The process of
organizing and sorting data into patterns, categories, and basic units of description in order to find
themes that can be presented in narrative form is known as qualitative data analysis. Because the
data will be presented in a narrative-descriptive format rather than numbers or numeric, this study

employs qualitative data analysis.

Discussion
1.  Restorative Justice in the Tradition of Indonesian Muslim Society
The Indonesian Muslim community is familiar with an approach similar to restorative justice in

resolving conflicts by deliberation to reach consensus. The practice of deliberation and consensus



Is taught by Islam. It is natural that consensus deliberation has existed and has long been
practiced by the Indonesian Muslim community.

Culturally, the practice of deliberation and consensus actually always wants to be put forward in
solving cases, including criminal cases. The measure of justice is not based on retributive justice
in the form of revenge (an aye for an eye) or imprisonment, but based on conviction and
forgiveness. Although general criminal acts handled by the community themselves are contrary to
positive law, this mechanism has succeeded in maintaining harmony in the community. The
involvement of state law enforcement officers often complicates and exacerbates the problem
(Dewi and Fatahillah, 2010: 4).

For example, many criminal cases, especially the crime of killing people due to negligence, can
be resolved through deliberation and consensus by prioritizing kinship. Organizing consensus
deliberation involving the families of victims, perpetrators and third parties. Third parties
sometimes involve community leaders or religious leaders, and are also facilitated by police law
enforcement (Interview with HRW, 2022).

The peace process is through deliberation for consensus, through a fairly long dialogue process,
and the role of a third party as a mediator is necessary and dominant. This is understandable
because humanly the victim's family will feel as the right party and must benefit because the
sufferer. Likewise, the perpetrator, humanly will also try not to be blamed and free from
responsibility. It is the third party as a mediator whose role is to precipitate each other's egoism,
how to make the perpetrator admit his mistake and take responsibility, and the victim's family
willingly forgives and accepts it (Interview with AW, 2022).

Restorative justice free translation in Indonesian is "restorative justice". The meaning of
restorative justice is restored justice. Restoration includes the recovery of victim losses and the

restoration of the relationship between the victim and the perpetrator. The restoration of the



relationship can be based on a mutual agreement between the victim and the perpetrator. The
victim can tell about the losses he suffered and the perpetrator is allowed to redeem it through
compensation mechanisms, peace, social work, and other agreements.

Terminologically, restorative justice means a fair solution involving the perpetrator, the victim,
their family, and others involved in a crime, jointly seeking a solution to the crime and its
implications, emphasizing the restoration back to its original state. Restorative justice is a process
where all the stakeholders affected by an injustice have an opportunity to discuss how they have
been affected by the injustice and to decide what should be done to repair the harm. With crime,
restorative justice is about the idea that because crime hurts, justice should heal. It follows that
conversations with those who have been hurt and with those who have afflicted the harm must be
central to the process (Braithwaite, 2004).

Theoretical formulations for restorative justice or related theories in criminology have focused
almost exclusively on effects on repeat offending by offenders (see, for example, Braithwaite,
1989, 2002; Sherman, 1993; Tyler, 1990), with no formal theories of victim consequences. While
Braithwaite, for example, provides nuanced discussions of the benefits or costs of restorative
justice as a whole, he does not suggest a detailed theoretical framework for why RJ should be
expected to provide benefits to victims. Nor does Strang (2002), in the only book so far devoted
entirely to empirical work on the victims' perspective on restorative justice. Nevertheless, two
theories from beyond criminology offer plausible rationales for predicting positive outcomes
from restorative justice for participating crime victims. In psychology, Cognitive Behavioral
Therapy (CBT) research suggests that victims can benefit from extended "deconditioning”
discussions of their prior traumas held in safe and controlled environments. In sociology, the

theory of "interaction ritual” predicts that the emotional energy arising from a successful



restorative justice conference will have positive benefits for victims by restoring their identity
and sense of self-worth (Heather Strang, 2006).

The characteristics of customary law in each region are generally in line with the application of
restorative justice, although the terms are different. Long before the birth of the United Nations,
in Indonesia, there had been a pattern of resolving a dispute both civil and criminal by using a
restorative justice-like approach. During the Majapahit Kingdom, there was already a criminal
law book, the Book of Kutara Manawa. There is a decree in the book that takes into account the
importance of the victim in the decision-making, and also recognizes compensation on the part of
the victim (Mulyana, 1979: 182-188). The main value of restorative justice has been included
here, which involves the participation of victims, perpetrators, the public in making
improvements to a crime.

Some laws look like restorative justice, such as those contained in Qanun Mangkuta Alam (in
Samudera Pasai Sultanate, Aceh), Simbur Cahaya (in Palembang Sultanate), Serat Angger-
Angger Suryangalam (in Demak Sultanate), and other books that apply in the Sultanate in the
Nusantara. The dispute resolution mechanism stipulated in the book is done through an
agreement between the victim or his family, the perpetrator, and a third party originating from a
person or head of a custom in the field of law or the field of religion (Hamzani, 2016).

Dispute resolution mechanisms are generally based on consensus deliberations in which the
parties are asked to compromise to reach an agreement (Dewi and Fatahillah, 2010: 5). Each
individual is asked to relent and put the interests of society above personal interests to maintain
harmony together. The concept of deliberation is effective in resolving disputes in society amid
the failure of the role of the state and the courts in delivering justice (Barnes, 2007: 109).

Until now, people think that they will experience greater losses if they take the dispute to court.

There is even an adage in the community that "if you lose a goat, then report it to law



enforcement officials, instead of returning the goat, you will lose the cow". The existence of
deliberation as local wisdom is very vital to maintain public order. Deliberation can be used as a
basic concept for dispute resolution in the community, both private and public (Dewi and
Fatahillah, 2010: 6). Deliberation as the basis for dispute resolution used by the community daily
Is an effective tool to maintain order and public order and is effective in dealing with criminal
justice problems.

Christopher Moore (2003: 20-23), a mediation expert, included deliberation as a form of
traditional mediation. Deliberations among the traditional community are usually conducted by
community leaders, religious leaders, and the elderly. When members of the public are in
contention and unable to resolve themselves, they go to community leaders to facilitate that the
fighting parties can seek to solve the problem. Until now, such habits still live among
Indonesians. Religious leaders and community leaders perform voluntary service to the
community to maintain harmonious and harmonious relationships.

Indonesians are very familiar with the functionalization of deliberation institutions as part of the
mechanism for resolving cases. Deliberations either organized by the perpetrator and the victim
himself, or by involving police institutions or prosecutors, or through traditional institutions show
the mindset of the community in looking at a problem that arises. Settlement mechanisms through
deliberation can work in the community.

Although Indonesia consists of many tribes, customs, languages, and methods of dispute
resolution, it has basic similarities in resolving all types of public and private disputes, namely
the mechanism of deliberation and consensus. The only difference is the history of acculturation,
such as the Muslim community because of the influence of Islamic teachings. This mechanism is
the same as the essence to be achieved in a restorative justice mechanism where the parties

compromise to reach a common ground that benefits all parties until an agreement is reached.



Indonesians have a tradition of self-governing including resolving disputes. Although there are
some vigilante actions, many more can be solved by the community. The tradition of deliberation
Is embraced by the Indonesian community, in addition to sensitivities that consider it
inappropriate to be brought to justice, as well as atheism towards law enforcement.
Problem-solving through deliberation is a mindset that is summarized in restorative justice.
Deliberation institutions are known as highly institutionalized mediation in the civil justice
system (Kusumaatmadja, 2006: 14). The process of dialogue as a medium of communication
becomes the main capital of the implementation of mediation institutions. The whole process can
be found in the model of restorative justice.

The association of people's lives as a place for individuals to interact is certainly different, and
there can even be conflicts of interest that can lead to conflict. To resolve the conflict there is a
consensus, and they obey it as a form of loyalty to social solidarity. Social awareness makes them
submit and accept. Because in a reciprocal relationship, always need each other as a form of
embodiment of indigenous law society.

There is an expression of Ubi societas ibi ius, that where there is a society there is a law. Each
society generally has a social institution as well as legal institutions in its own life which is
unique and different as a peculiar form of social life. The social institutions and institutions laws
formed in society generally go hand in hand with the walking of people's lives (Rahardjo, 1983:
144).

Pancasila as the value of national life aspired by the Indonesian nation is the source of all living
legal resources and based on the values in society. Even Pancasila is extracted from religious and
customary values which are the perspective of the Indonesian nation in the state (Putrajaya, 2005:

266), so restorative justice can also be excavated from Pancasila values with the principle of:



a. Recognition that Indonesians are creatures of the One True God. The existence of sanctions
in restorative justice should not be determined by any religious beliefs embraced by the
People of Indonesia. Sanctions against a person must be directed at the awareness of the
perpetrator's faith so that he can repent and become a faithful and obedient human being, so
that sanctioning must serve as mental coaching for the perpetrator and transform the
perpetrator into a religious human being;

b. Recognition of the nobility of human dignity and dignity as god's creation. The lifting of
sanctions should not undermine his most basic human rights and not demean his dignity for
any reason;

3. Foster national solidarity with others, as a sesame citizen. Perpetrators are directed at efforts
to increase tolerance for others, foster sensitivity to the interests of the nation, and direct
against repeating the crime;

4. Cultivate maturity as a citizen who serves, can control himself, be disciplined, and respect
and obey the law as a form of people's decision; and

5. Raising awareness of each individual's obligations as a social being, which ends justice along
with others as fellow citizens (Zulfa, 2012: 19).

Pancasila in the history of the Indonesian nation has been through a political consensus and

philosophical consensus so that it is a philosophical system and is also a system of values

embraced by the nation. Although influenced by other great world thoughts, Pancasila can be said
to be a great work of Indonesians so it should be considered as a core philosophy that is a local
genius and local wisdom of the Indonesian nation.

Harmonization and consistency between the development of national law and the values and

socio-cultural that exist in society are indispensable. It is necessary to study and excavate national



values that are sourced in Pancasila and that are sourced on the values that exist in society

(religious values as well as cultural/indigenous values) (Arief, 2007: 8).

Pancasila is the core philosophy of the Indonesian nation. As a core philosophy Pancasila

becomes a source of value for the legal system in Indonesia. Please 4 Pancasila mentions "The

People Led by Wisdom of Wisdom in The Community / Representative". The philosophy of

deliberation or deliberation means:

a. Prioritize deliberation in making decisions for the common good;

b. Respect every decision of deliberation;

c. The decision taken must be morally accountable to the One God; and

d. Upholding human dignity and dignity, the value of truth and justice puts unity and unity first
for the common good.

The 4th precept of Pancasila can be a guide in determining an option through deliberation and

prioritizing deliberation in making decisions for the common interest. Deliberation to reach

consensus is filled with the spirit of kinship, so that if the philosophy of "deliberation™ is broken

down, it contains 5 (five) principles as follows. First, conferencing (meeting to hear each other

and express desires). Second, search solutions (looking for a solution or meeting point for the

problem at hand). Third, reconciliation (to make peace with each other's responsibilities). Fourth,

repair (repairing all the consequences that arise). Fifth, circles (support each other). The

principles are needed and are the keywords in restorative justice so that restorative justice finds

its basis in the philosophy of the 4th principle of Pancasila (Prayitno, 2012: 414). These five

principles have long been embedded and rooted in the culture of Indonesian society.



2. The Relevance of the Restorative Justice Approach to the Settlement of Criminal Cases in
the Criminal Law System in Indonesia
The settlement of criminal cases in the future needs to lead to the application of restorative
justice. Restorative justice can be seen as a new paradigm that can be used as a frame for a
strategy for handling criminal acts aimed at addressing dissatisfaction with the functioning of the
current criminal justice system. With restorative justice, it is more likely that all parties can
obtain it, especially victims who are marginalized in the current criminal justice system.
The number of lawl cases in Indonesia that are not resolved or have ended with unsatisfactory
ends has made the public disappointed with the legal process. This is because the existing legal
mechanisms do not support the achievement of justice. It is exacerbated by the moral and social
crisis that befell the law enforcement apparatus so that the law tends to be rigid on the one hand,
and on the other hand very elastic on the other hand, according to whom the rule of law is
enforced. Various things that appear in legal life are often not well explained (Raharjdo, 2011: 3).
The downturn of law in Indonesia is dominantly caused by two factors, namely the corrupt
behavior of law enforcers (professional Juris) and the mindset of law enforcers who are very
confined in legalistic-positivistic thoughts (Mujahidin, 2007: 52). The deteriorating legal
condition ultimately does not have a place in the hearts of the people because it does not provide
answers to just legal needs. The phenomenon of taking the law into one's own hands in society
can be used as an indication of the weakening public trust in legal mechanisms.
Law does not always take the position of balancing the interests of society because law tends to
accommodate the interests of certain elites (Pekuweli, 2008: 359-370). The indication is when
law enforcement places too much emphasis on the aspect of legal certainty by ignoring justice
and legal benefits for the community. The adage of justice has changed along with the

development of a century of modern nationalism which prioritizes the power of reason, rarely



satisfies the human mind about the meaning and meaning of justice in the rhythm of legal
movement in society (Atmasasmita, 2001: 30).

The law in its implementation must be fair, but what often happens is that it is injustice. Law
enforcement officials are not yet fully aware of this (Friedrich, 2004: 239). The law enforcement
process is still far from a sense of community justice. Even though the essence of law is justice
itself.

Justice in law is the right of every citizen which must be guaranteed and protected by the state.
Even the right to legal justice is affirmed in Article 3 of the Republic of Indonesia Law Number
39 the Year 1999 concerning Human Rights that; "Everyone has the right to recognition,
guarantee, protection, and fair legal treatment as well as to legal certainty and equal treatment
before the law". Legal justice that appears is more of a legal-formal nature, justice based on
written text that is in law (rule-bound).

Law enforcers should be able to feel the moral message contained in statutory regulation. There
is no eternal law, because the law is a definite formula, while it must deal with life that is always
changing. Laws that are fixated on the formulation of words will be left behind from the changes
that occur in society, which must be controlled or controlled (Raharjdo, 2008: 11).

A restorative justice approach is needed to create justice that benefits all parties in conflict. The
settlement of criminal acts using a restorative justice approach solves a criminal problem by
trying to improve it to its original state through an agreement between the parties involved. This
includes improving relations between the parties (victims, perpetrators, their families, and
communities) related to the incident.

The importance of the restorative justice approach to be applied in the criminal law system is also
in line with the responsive legal theory put forward by Philippe Nonet and Philip Selznick

(2009). According to responsive legal theory, the law is no longer seen as an independent entity



but must be able to interact with other entities with the main objective of adopting existing
interests in society. The law will be better able to understand or interpret the disobedience and
disorder that occurs in society. Because in a responsive law, the space for dialogue is wide open
to provide discourse and a pluralistic idea as a reality (Nonet and Selznick, 2009).

Responsive law is no longer based on mere juridical considerations, but looks at a problem from
various perspectives in the pursuit of "substantive justice". Law is only a means, and justice must
be an end to be pursued, even though it does not always use a legal perspective. The flexibility of
the law is very responsive to other matters outside the law. The opportunity to participate is also
more open. Legal action is a vehicle for groups, organizations, and tendencies to participate in
determining public policy (Tanya et al., 2010: 204-211).

Legal work and its results are not only legal matters but part of a larger social process.
Regulations can function effectively and are respected or obeyed when there is a psychological
bond with those who bear the rules. Law does not exist in a vacuum but exists in society with the
uniqueness of its respective cultural roots. Law must serve the community so that the legal
system must be as distinctive as the cultural roots of the people it serves (Raharjdo, 2003: 23).
Whether a law is bad or not, depends on whether the law gives happiness to humans or not.

A criminal act is a violation against a person and is related to the state's obligation to defend these
rights. The parties related to the criminal act should be involved in the process of determining the
punishment. A criminal act has created an obligation to seek solutions for improvement,
reconciliation, and creating peace. An action is considered a criminal act if it damages or harms
the interests of others. To provide justice and restore it to its original state, it is necessary to
punish the perpetrator. This is true in any society.

According to the development of modern Western law, it is the ruler who has the right to carry

out the criminal process. The role of the ruler is absolute, and society, especially victims, is not



involved at all. Theoretically, it is the role of the authorities or the state in protecting victims,
therefore the perpetrator of the crime is dealing with the state so that a criminal act is an act that
violates the state and its laws. As a result, both the community and the victim are not involved in
determining the punishment imposed on the perpetrator, in the execution of the crime creates
many problems, especially for the victim. Problems that arise and lead to victim dissatisfaction
are:
a. The victim feels that he does not receive protection from the state;
b. Provide opportunities for perpetrators and law enforcers to collude;
c. It often happens that the perpetrator has received a serious sentence but the victim is still not
satisfied because the losses suffered by the victim are irreplaceable; and
d. The parties are often dissatisfied with the resolution of the problem, thus requiring further
legal proceedings ranging from the appeal, cassation to review.
For murder and injury/maltreatment, the legal process without involving the victim, of course,
will not provide justice to the victim or his family. The justice that is aimed at is only justice that
is created and according to the standards of the ruler, which of course is not the same as justice
according to the victim. The completion of the murder case taken completely by the state will not
encourage the improvement of the relationship between the victim and the perpetrator. The
settlement process pits the state party against the perpetrator's side. The result is that some win
and some loss to the next level. This is not something strange if you see the purpose of
punishment developed especially in Indonesia. The focus of the attention of the criminal is more
on efforts to make the perpetrator become a good person, the perpetrator becomes a useful person
again in society after serving a sentence, and as much as possible be punished as lightly as

possible. Meanwhile, the victim or his family who was harmed and his harmony disturbed due to



the actions of the perpetrator did not get attention and was not involved, even though the case

happened to him.

This model of the imposition of crimes needs to be reexamined. Because for criminal acts against

life and persecution, justice cannot be realized and harmony in society cannot be restored if the

victim or his family does not involve them. It should be seen what causes the crime to occur. To

find out and restore the original condition, the settlement process is by involving all people

related to the criminal act. This process will be much more effective and more accepted by the

community because the parties related to the crime collectively seek alternative solutions. This

kind of model in Indonesia has been recognized and practiced by the community, namely

deliberation.

The aim of the Indonesian criminal law in the future must lead to the protection of interests in a

balanced manner. This balance can be achieved by involving the parties in the process of solving

problems or criminal acts. The process of involving all parties related to a criminal act together

and how to deal with future consequences or its implications is called the restorative justice

approach.

The need for the concept of restorative justice to reform punishment is very important. The

current criminal system for homicides presents further problems for the families of victims and

perpetrators of crimes, such as:

a. The conviction of the perpetrator of the crime does not satisfy the victim's family;

b. The perpetrator's family still feels anxious about the threat of revenge from the victim's
family;

c. The formal process of criminal justice is time-consuming, expensive, and uncertain; and

d. The family relationship between the victim and the perpetrator is severed (if they previously

knew each other well).



The fundamental premise of the restorative justice paradigm is that crime is a violation of people
and relationships rather than merely a violation of the law. The most appropriate response to
criminal behavior, therefore, is to repair the harm caused by the wrongful act. As such, the
criminal justice system should provide those most closely affected by the crime (the victim, the
offender, and the community ) an opportunity to come together to discuss the event and attempt
to arrive at some type of understanding about what can be done to provide appropriate reparation
(Latimer, et.al., 2005).

The application of restorative justice in several developed countries is also not just a discourse by

criminal law academics and criminology. For example in North America, Australia, and several

countries in Europe, restorative justice has been applied in the criminal justice process from the

investigation stage to the execution stage (Wahid, 2009: 1).

If restorative justice is applied, it will bring benefits to the victims, perpetrators, society in

general, and the country. The benefits for victims and perpetrators are as follows:

a. Restorative justice focuses on justice for victims according to personal wishes and interests,
not the state that determines it;

b. Offer recovery for both the perpetrator and the victim so that there is no revenge; and

c. Make the perpetrator responsible for the crime he has committed.

Meanwhile, the benefits for society in general and the state are as follows:

a. The community is given space to handle their legal problems which are expected to be fairer.
The simple and clear principle which is widely known and used in customary law in the
handling of civil cases can also be applied in criminal law. Especially for countries whose
legal systems do not recognize sharp criminal and civil differences such as countries in the

Middle East that apply Islamic law widely;



b. The burden on the State in some cases is reduced because the burden of dealing with
criminal acts can be resolved independently by the community. Police, prosecutors, and
courts can focus more on eradicating crimes with a more dangerous qualification and relating
to broader security, such as narcotics, terrorism, human trafficking, or serious human rights
violations. Administratively, the number of cases that enter the justice system can also
decrease; and

c. The burden of providing a budget for the administration of the criminal justice system,
especially in terms of the administration of correctional institutions, is also reduced (Zulfa,
2012: 85).

Various principles and instruments in the restorative justice approach, the process of dialogue

between perpetrator and victim is basic moral and the most important part. Direct dialogue

between the perpetrator and the victim makes the victim able to express what he feels, expressing
the hope of fulfillment of the rights and desires of a settlement. Through the dialogue process, the
perpetrator is expected to be moved to correct himself, realize his mistakes, and accept
responsibility as a consequence of the crimes committed with full awareness. From this dialogue
process, people can participate in realizing the results of the agreement and monitoring its
implementation.

The settlement of criminal cases with restorative justice approaches offers a different view of the

approach applied in the current criminal system. The meaning of criminal acts in a restorative

justice approach is an offense against individuals and society as well as public relations. The
victim of a crime is not a state, but an individual. The involvement of victims, perpetrators, and
the community is important in the effort to seek justice that win-win solution and reconciliation

can be done.



Restorative justice attempts to reconstitute the way people think about crime. Restorative justice
advocates argue that crime is, more importantly, harm committed against individual victims and
secondarily against a community than it is a breach of state laws. Repairing this harm is deemed
more important than punishing the offender. By minimizing the governmental role in criminal
justice and making the victim the central party, restorative justice recasts criminal justice more
like civil law. In blurring the distinction between civil and criminal law, restorative justice is like
other versions of informal justice, but its activist roots in North America lie in religiously based
critiques of penal practices and its theoretical roots in a critique of dominant theories of
criminology (Olson & Dzur, 2004).

Restorative justice is a movement within (and sometimes outside of ) the criminal justice system,
a victim-centered approach, with special relevance to marginalized populations, one of which is
women. Unlike standard forms of criminal justice that are adversarial and hark back to primitive
practices related to combat, restorative justice can be considered more humanistic (Van Ness,
2004). Instead of revenge, the emphasis is on a resolution. Typically, in this process, offenders
take responsibility for their crimes and make restitution to the victim and community. Restorative
justice approaches are promising in their ability to respond to relationship issues with special
meaning for women (Wormer, 2009).

The application of restorative justice as a concept of thought that responds to the development of
the criminal justice system by focusing on the needs of community engagement and victims who
are sidelined with mechanisms that work in the criminal justice system that exists today. Through
restorative justice approach try to empower victims and communities (Zulfa, 2006: 399). The
meaning of criminal acts in the restorative justice approach is the same as the view of criminal

law in general which is an attack on individuals and society as well as societal relations.



The main victim of a crime is not the state, as in the criminal justice system that now exists. The
crime creates an obligation to correct the damage to the relationship as a result of a crime. Justice
Is interpreted as the process of finding problem-solving that occurs in a criminal case that the
involvement of victims, communities, and perpetrators becomes important in the effort to
improve, reconciliation, and guarantee the continuity of the improvement effort.

The implementation of restorative justice in several developed countries is not merely a debate by
criminal law and criminology academicians. For example, in North America, Australia, and some
countries in Europe restorative justice has been applied at all steps of the criminal justice process
starting from investigation to execution. When restorative justice is applied, it will bring benefits
to both the victim, the offender, the society in general, and the state (Hamzani, 2019).

The importance of the application of a restorative justice system for example for the crime of
murder, the victim is the head of the household. In such cases, the state does represent the
families of victims punishing perpetrators. But the need for the victim's wife after the case is over
is no longer a concern for the state. Convicted offenders are instead imprisoned at state expense.
With a restorative justice approach, sentencing is sought to make the fullest possible return of the
victim's condition as before the crime struck the victim. Prison sentences are just an alternative

criminal.

Conclusion

The restorative justice approach has strong roots in Indonesian Muslim society. The Indonesian
Muslim community is familiar with deliberation and consensus. The institution of deliberation is
held to find a solution that can satisfy all parties. Restorative justice values are also found in
Pancasila as a philosophy in the state. Restorative justice in the future is considered necessary to

be applied in Indonesia in resolving criminal cases, especially crimes against lives. The



restorative justice approach offers a different view of the approach applied in the current criminal
system. The meaning of criminal acts is an offense against individuals and society as well as
public relations. The victim of a crime is not a state, but an individual. The involvement of
victims, perpetrators, and the community is important in the effort to seek justice that a win-win
solution and reconciliation can be done. The current criminal law is still oriented towards the
entangled and rehabilitation of perpetrators of crimes only, while attention to the victim is not a

concern.
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Non-Procedural Dispute Resolution:
Study of the Restorative Justice Approach Tradition in Indonesian Society

Abstract

The Indonesian Muslim community is familiar with restorative justice. The substance of
restorat{e justice is building joint participation between perpetrators and victims through third
parties. The objectives of this study are: to describe restorative justice in the traditions of
Indonesian Muslim society and to examine the relevance of restorative justice for the settlement
of criminal cases in the future. This research uses a philosophical approach, namely legal
construction at an ideal level in the future. The results show that the restorative justice approach
has strong roots in Indonesian Muslim society, namely deliberation to reach a consensus.
Deliberative institutions are held to find solutions that can satisfy all parties. In the future,
restoration justice needs to be applied in Indonesia in resolving criminal cases, especially crimes
against life. The restorative justice approach offers a different view from the approach applied in
the current criminal system.

Keywords: restorative justice, tradition, Pancasila, Indonesia, criminal.




Introduction

The Indonesian Muslim community is familiar with restorative justice, an approach that has been
re-discussed in many countries to resolve criminal cases. The restorative justice approach offers a
different way of looking at understanding and dealing with a crime. The substance of restorative
justice builds joint participation between perpetrators, victims, and community groups.
Perpetrators, victims, and the community are placed as "stakeholders" who work together and try
to find solutions that are considered fair for all parties (win-win solutions) (Manan, 2008: 4).

The emergence of restorative justice discourse as a model in resolving criminal cases as
peacemaking criminology offers a choice about the form of funding that is non-violence,
involving the participation of victims, perpetrators, and the public through a mediation
mechanism. The basic idea of restorative justice is justice for all parties.

Restorative justice is seen as an alternative funding philosophy that spawns different forms of
sanctions than conventional criminal ones that put perpetrators against the state (Braithwaite,
2002: 10). The mechanization of criminal justice through the current criminal justice system does
not give attention and justice to the victim, because the center of attention is only on the
perpetrator. The criminal system, which is only oriented towards perpetrators if applied to crimes
against the lives of others, does not provide justice to victims or their families. For example, the
victim of the murder is the head of the household. In such cases, the state does represent the
families of victims punishing perpetrators. But the need for the victim's wife after the case is over
is not a concern of the state. Convicted offenders are instead imprisoned at state expense. With a
restorative justice approach, the fund is required to recover the losses suffered by the victim so
that the victim's condition returns as before the criminal event.

One way to think of restorative justice is simply as a particular method for dealing with a crime

that brings together an offender, his or her victims, and their respective families and friends to




discuss the aftermath of an incident and the steps that can be taken to repair the harm an offender
has done. It was a handful of programs in Australia, Canada, New Zealand, the United Kingdom,
and the United States using precisely this method, usually as an alternative to formal prosecution,
that was the catalyst for the emergence of the restorative justice movement in the mid-1990s, and
this way of thinking about restorative justice continues to dominate the restorative justice
literature (Roche, 2006).

The Indonesian Muslim community is familiar with the deliberation and consensus approach to
resolving conflicts. The deliberation approach has existed and has long been practiced by the
Indonesian Muslim community. Deliberation for consensus is taught by Islam as the religion
adopted by the majority of the Indonesian population. An evaluation is needed to redesign the
current criminal model to be more effective and provide justice for all parties. It is time for the
criminal system to shift to give attention and justice to all, not only the perpetrators of the crime,
but also the victims. With a restorative justice approach, justice is more likely to be obtained by

all parties, especially victims who are marginalized in the current criminal justice system.

Research Methods

1. Tyepe and Approach

This is a type of field research. Field research is research that is conducted directly on the subject
of study. Because the data used in this study are primary data obtained directly by the researcher,
field research is included. This study takes a phenomenological approach. A phenomenological
approach is one that uses manifestations of religious experience to study and understand various
religious phenomena. This study employs a phenomenological approach because it observes and

investigates legal phenomena that exist in a society and are based on religious teachings.




2. Data Collection

This study relied on primary data as its source of information. Primary data is information
gathered directly by researchers. In this study, data was gathered through observation and
interviews. This study is also aided by secondary data in the form of legal documents obtained
both offline and online. An offline literature review is a task that is performed in order to locate
library sources for data storage areas. While online writing is a method of locating library
resources in cyberspace via the internet. Conventional literature searches are conducted by
looking for library materials, book collections, and personal journals, purchasing books, and
participating in scientific activities (seminars). While an online search is carried out by searching

the internet.

3. Data Analysis

The method of data analysis used is qualitative, with an inductive flow of thought. The process of
organizing and sorting data into patterns, categories, and basic units of description in order to find
themes that can be presented in narrative form is known as qualitative data analysis. Because the
data will be presented in a narrative-descriptive format rather than numbers or numeric, this study

employs qualitative data analysis.

Discussion
1. Restorative Justice in the Tradition of Indonesian Muslim Society
The Indonesian Muslim community is familiar with an approach similar to restorative justice in

resolving conflicts by deliberation to reach consensus. The practice of deliberation and consensus




is taught by Islam. It is natural that consensus deliberation has existed and has long been
practiced by the Indonesian Muslim community.

Culturally, the practice of deliberation and consensus actually always wants to be put forward in
solving cases, including criminal cases. The measure of justice is not based on retributive justice
in the form of revenge (an aye for an eye) or imprisonment, but based on conviction and
forgiveness. Although general criminal acts handled by the community themselves are contrary to
positive law, this mechanism has succeeded in maintaining harmony in the community. The
involvement of state law enforcement officers often complicates and exacerbates the problem
(Dewi and Fatahillah, 2010: 4).

For example, many criminal cases, especially the crime of killing people due to negligence, can
be resolved through deliberation and consensus by prioritizing kinship. Organizing consensus
deliberation involving the families of victims, perpetrators and third parties. Third parties
sometimes involve community leaders or religious leaders, and are also facilitated by police law
enforcement (Interview with HRW, 2022).

The peace process is through deliberation for consensus, through a fairly long dialogue process,
and the role of a third party as a mediator is necessary and dominant. This is understandable
because humanly the victim's family will feel as the right party and must benefit because the
sufferer. Likewise, the perpetrator, humanly will also try not to be blamed and free from
responsibility. It is the third party as a mediator whose role is to precipitate each other's egoism,
how to make the perpetrator admit his mistake and take responsibility, and the victim's family
willingly forgives and accepts it (Interview with AW, 2022).

Restorative justice free translation in Indonesian is "restorative justice". The meaning of
restorative justice is restored justice. Restoration includes the recovery of victim losses and the

restoration of the relationship between the victim and the perpetrator. The restoration of the




relationship can be based on a mutual agreement between the victim and the perpetrator. The
victim can tell about the losses he suffered and the perpetrator is allowed to redeem it through
compensation mechanisms, peace, social work, and other agreements.

Terminologically, restorative justice means a fair solution involving the perpetrator, the victim,
their family, and others involved in a crime, jointly seeking a solution to the crime and its
implications, emphasizing the restoration back to its original state. Restorative justice is a process
where all the stakeholders affected by an injustice have an opportunity to discuss how they have
been affected by the injustice and to decide what should be done to repair the harm. With crime,
restorative justice is about the idea that because crime hurts, justice should heal. It follows that
conversations with those who have been hurt and with those who have afflicted the harm must be
central to the process (Braithwaite, 2004).

Theoretical formulations for restorative justice or related theories in criminology have focused
almost exclusively on effects on repeat offending by offenders (see, for example, Braithwaite,
1989, 2002; Sherman, 1993; Tyler, 1990), with no formal theories of victim consequences. While
Braithwaite, for example, provides nuanced discussions of the benefits or costs of restorative
justice as a whole, he does not suggest a detailed theoretical framework for why RJ should be
expected to provide benefits to victims. Nor does Strang (2002), in the only book so far devoted
entirely to empirical work on the victims' perspective on restorative justice. Nevertheless, two
theories from beyond criminology offer plausible rationales for predicting positive outcomes
from restorative justice for participating crime victims. In psychology, Cognitive Behavioral
Therapy (CBT) research suggests that victims can benefit from extended "deconditioning”
discussions of their prior traumas held in safe and controlled environments. In sociology, the

theory of "interaction ritual" predicts that the emotional energy arising from a successful




restorative justice conference will have positive benefits for victims by restoring their identity
and sense of self-worth (Heather Strang, 2000).

The characteristics of customary law in each region are generally in line with the application of
restorative justice, although the terms are different. Long before the birth of the United Nations,
in Indonesia, there had been a pattern of resolving a dispute both civil and criminal by using a
restorative justice-like approach. During the Majapahit Kingdom, there was already a criminal
law book, the Book of Kutara Manawa. There is a decree in the book that takes into account the
importance of the victim in the decision-making, and also recognizes compensation on the part of
the victim (Mulyana, 1979: 182-188). The main value of restorative justice has been included
here, which involves the participation of victims, perpetrators, the public in making
improvements to a crime.

Some laws look like restorative justice, such as those contained in Qanun Mangkuta Alam (in
Samudera Pasai Sultanate, Aceh), Simbur Cahaya (in Palembang Sultanate), Serat Angger-
Angger Suryangalam (in Demak Sultanate), and other books that apply in the Sultanate in the
Nusantara. The dispute resolution mechanism stipulated in the book is done through an
agreement between the victim or his family, the perpetrator, and a third party originating from a
person or head of a custom the field of law or the field of religion (Hamzani, 2016).

Dispute resolution mechanisms are generally based on consensus deliberations in which the
parties are asked to compromise to reach an agreement (Dewi and Fatahillah, 2010: 5). Each
individual is asked to relent and put the interests of society above personal interests to maintain
harmony together. The concept of deliberation is effective in resolving disputes in society amid
the failure of the role of the state and the courts in delivering justice (Barnes, 2007: 109).

Until now, people think that they will experience greater losses if they take the dispute to court.

There is even an adage in the community that "if you lose a goat, then report it to law




enforcement officials, instead of returning the goat, you will lose the cow". The existence of
deliberation as local wisdom is very vital to maintain public order. Deliberation can be used as a
basic concept for dispute resolution in the community, both private and public (Dewi and
Fatahillah, 2010: 6). Deliberation as the basis for dispute resolution used by the community daily
is an effective tool to maintain order and public order and is effective in dealing with criminal
justice problems.

Christopher Moore (2003: 20-23), a mediation expert, included deliberation as a form of
traditional mediation. Deliberations among the traditional community are usually conducted by
community leaders, religious leaders, and the elderly. When members of the public are in
contention and unable to resolve themselves, they go to community leaders to facilitate that the
fighting parties can seek to solve the problem. Until now, such habits still live among
Indonesians. Religious leaders and community leaders perform voluntary service to the
community to maintain harmonious and harmonious relationships.

Indonesians are very familiar with the functionalization of deliberation institutions as part of the
mechanism for resolving cases. Deliberations either organized by the perpetrator and the victim
himself, or by involving police institutions or prosecutors, or through traditional institutions show
the mindset of the community in looking at a problem that arises. Settlement mechanisms through
deliberation can work in the community.

Although Indonesia consists of many tribes, customs, languages, and methods of dispute
resolution, it has basic similarities in resolving all types of public and private disputes, namely
the mechanism of deliberation and consensus. The only difference is the history of acculturation,
such as the Muslim community because of the influence of Islamic teachings. This mechanism is
the same as the essence to be achieved in a restorative justice mechanism where the parties

compromise to reach a common ground that benefits all parties until an agreement is reached.




Indonesians have a tradition of self-governing including resolving disputes. Although there are
some vigilante actions, many more can be solved by the community. The tradition of deliberation
is embraced by the Indonesian community, in addition to sensitivities that consider it
inappropriate to be brought to justice, as well as atheism towards law enforcement.
Problem-solving through deliberation is a mindset that is summarized in restorative justice.
Deliberation institutions are known as highly institutionalized mediation in the civil justice
system (Kusumaatmadja, 2006: 14). The process of dialogue as a medium of communication
becomes e main capital of the implementation of mediation institutions. The whole process can
be found in the model of restorative justice.

The association of people's lives as a place for individuals to interact is certainly different, and
there can even be conflicts of interest that can lead to conflict. To resolve the conflict there is a
consensus, and they obey it as a form of loyalty to social solidarity. Social awareness makes them
submit and accept. Because in a reciprocal relationship, always need each other as a form of
embodiment of indigenous law society.

There is an expression of Ubi societas ibi ius, that where there is a society there is a law. Each
society generally has a social institution as well as legal institutions in its own life which is
unique and different as a peculiar form of social life. The social institutions and institutions laws
formed in society generally go hand in hand with the walking of people's lives (Rahardjo, 1983:
144).

Pancasila as the value of national life aspired by the Indonesian nation is the source of all living
legal resources and based on the values in society. Even Pancasila is extracted from religious and
customary values which are the perspective of the Indonesian nation in the state (Putrajaya, 2005:

266), so restorative justice can also be excavated from Pancasila values with the principle of:




a. Recognition that Indonesians are creatures of the One True God. The existence of sanctions
in restorative justice should not be determined by any religious beliefs embraced by the
People of Indonesia. Sanctions against a person must be directed at the awareness of the
perpetrator's faith so that he can repent and become a faithful and obedient human being, so
that sanctioning must serve as mental coaching for the perpetrator and transform the
perpetrator into a religious human being;

b. Recognition of the nobility of human dignity and dignity as god's creation. The lifting of
sanctions should not undermine his most basic human rights and not demean his dignity for
any reason;

3. Foster national solidarity with others, as a sesame citizen. Perpetrators are directed at efforts
to increase tolerance for others, foster sensitivity to the interests of the nation, and direct
against repeating the crime;

4. Cultivate maturity as a citizen who serves, can control himself, be disciplined, and respect
and obey the law as a form of people's decision; and

5. Raising awareness of each individual's obligations as a social being, which ends justice along
with others as fellow citizens (Zulfa, 2012: 19).

Pancasila in the history of the Indonesian nation has been through a political consensus and

philosophical consensus so that it is a philosophical system and is also a system of values

embraced by the nation. Although influenced by other great world thoughts, Pancasila can be said
to be a great work of Indonesians so it should be considered as a core philosophy that is a local
genius and local wisdom of the Indonesian nation.

Harmonization and consistency between the development of national law and the values and

socio-cultural that exist in society are indispensable. It is necessary to study and excavate national




values that are sourced in Pancasila and that are sourced on the values that exist in society

(religious values as well as cultural/indigenous values) (Arief, 2007: 8).

Pancasila is the core philosophy of the Indonesian nation. As a core philosophy Pancasila

becomes a source of value for the legal system in Indonesia. Please 4 Pancasila mentions "The

People Led by Wisdom of Wisdom in The Community / Representative". The philosophy of

deliberation or deliberation means:

a. Prioritize deliberation in making decisions for the common good;

b. Respect every decision of deliberation;

c. The decision taken must be morally accountable to the One God; and

d. Upholding human dignity and dignity, the value of truth and justice puts unity and unity first
for the common good.

The 4th precept of Pancasila can be a guide in determining an option through deliberation and

prioritizing deliberation in making decisions for the common interest. Deliberation to reach

consensus is filled with the spirit of kinship, so that if the philosophy of "deliberation" is broken

down, it contains 5 (five) principles as follows. First, conferencing (meeting to hear each other

and express desires). Second, search solutions (looking for a solution or meeting point for the

problem at hand). Third, reconciliation (to make peace with each other's responsibilities). Fourth,

repair (repairing all the consequences that arise). Fifth, circles (support each other). The

principles are needed and are the keywords in restorative justice so that restorative justice gnds

its basis in the philosophy of the 4th principle of Pancasila (Prayitno, 2012: 414). These five

principles have long been embedded and rooted in the culture of Indonesian society.




2. The Relevance of the Restorative Justice Approach to the Settlement of Criminal Cases in
the Criminal Law System in Indonesia
The settlement of criminal cases in the future needs to lead to the application of restorative
justice. Restorative justice can be seen as a new paradigm that can be used as a frame for a
strategy for handling criminal acts aimed at addressing dissatisfaction with the functioning of the
current criminal justice system. With restorative justice, it is more likely that all parties can
obtain it, especially victims who are marginalized in the current criminal justice system.
The number of lawl cases in Indonesia that are not resolved or have ended with unsatisfactory
ends has made the public disappointed with the legal process. This is because the existing legal
mechanisms do not support the achievement of justice. It is exacerbated by the moral and social
crisis that befell the law enforcement apparatus so that the law tends to be rigid on the one hand,
and on the other hand very elastic on the other hand, according to whom the rule of law is
enforced. Various things that appear in legal life are often not well explained (Raharjdo, 2011: 3).
The downturn of law in Indonesia is dominantly caused by two factors, namely the corrupt
behavior of law enforcers (professional Juris) and the mindset of law enforcers who are very
confined in legalistic-positivistic thoughts (Mujahidin, 2007: 52). The deteriorating legal
condition ultimately does not have pl ace in the hearts of the people because it does not provide
answers to just legal needs. The phenomenon of taking the law into one's own hands in society
can be used as an indication of the weakening public trust in legal mechanisms.
Law does not always take the position of balancing the interests of society because law tends to
accommodate the interests of certain elites (Pekuweli, 2008: 359-370). The indication is when
law enforcement places too much emphasis on the aspect of legal certainty by ignoring justice

and legal benefits for the community. The adage of justice has changed along with the

development of a century of modern nationalism which prioritizes the power of reason, rarely




satisfies the human mind about the meaning and meaning of justice in the rhythm of legal
movement in society (Atmasasmita, 2001: 30).

The law in its implementation must be fair, but what often happens is that it is injustice. Law
enforcement officials are not yet fully aware of this (Friedrich, 2004: 239). The law enforcement
process is still far from a sense of community justice. Even though the essence of law is justice
itself.

Justice in law is the right of every citizen which must be guaranteed and protected by the state.
Even the right to legal justice is affirmed in Article 3 of the Republic of Indonesia Law Number
39 the Year 1999 concerning Human Rights that; "Everyone has the right to recognition,
guarantee, protection, and fair legal treatment as well as to legal certainty and equal treatment
before the law". Legal justice that appears is more of a legal-formal nature, justice based on
written text that is in law (rule-bound).

Law enforcers should be able to feel the moral message contained in statutory regulation. There
is no eternal law, because the law is a definite formula, while it must deal with life that is always
changing. Laws that are fixated on the formulation of words will be left behind from the changes
that occur in society, which must be controlled or controlled (Raharjdo, 2008: 11).

A restorative justice approach is needed to create justice that benefits all parties in conflict. The
settlement of criminal acts using a restorative justice approach solves a criminal problem by
trying to improve it to its original state through an agreement between the parties involved. This
includes improving relations between the parties (victims, perpetrators, their families, and
communities) related to the incident.

The importance of the restorative justice approach to be applied in the criminal law system is also
in line with the responsive legal theory put forward by Philippe Nonet and Philip Selznick

(2009). According to responsive legal theory, the law is no longer seen as an independent entity




but must be able to interact with other entities with the main objective of adopting existing
interests in society. The law will be better able to understand or interpret the disobedience and
disorder that occurs in society. Because in a responsive law, the space for dialogue is wide open
to provide discourse and a pluralistic idea as a reality (Nonet and Selznick, 2009).

Responsive law is no longer based on mere juridical considerations, but looks at a problem from
various perspectives in the pursuit of "substantive justice". Law is only a means, and justice must
be an end to be pursued, even though it does not always use a legal perspective. The flexibility of
the law is very responsive to other matters outside the law. The opportunity to participate is also
more open. Legal action is a vehicle for groups, organizations, and tendencies to participate in
determining public policy (Tanya et al., 2010: 204-211).

Legal work and its results are not only legal matters but part of a larger social process.
Regulations can function effectively and are respected or obeyed when there is a psychological
bond with those who bear the rules. Law does not exist in a vacuum but exists in society with the
uniqueness of its respective cultural roots. Law must serve the community so that the legal
system must be as distinctive as the cultural roots of the people it serves (Raharjdo, 2003: 23).
Whether a law is bad or not, depends on whether the law gives happiness to humans or not.

A criminal act is a violation against a person and is related to the state's obligation to defend these
rights. The parties related to the criminal act should be involved in the process of determining the
punishment. A criminal act has created an obligation to seek solutions for improvement,
reconciliation, and creating peace. An action is considered a criminal act if it damages or harms
the interests of others. To provide justice and restore it to its original state, it is necessary to
punish the perpetrator. This is true in any society.

According to the development of modern Western law, it is the ruler who has the right to carry

out the criminal process. The role of the ruler is absolute, and society, especially victims, is not




involved at all. Theoretically, it is the role of the authorities or the state in protecting victims,
therefore the perpetrator of the crime is dealing with the state so that a criminal act is an act that
violates the state and its laws. As a result, both the community and the victim are not involved in
determining the punishment imposed on the perpetrator, in the execution of the crime creates
many problems, especially for the victim. Problems that arise and lead to victim dissatisfaction
are:
a. The victim feels that he does not receive protection from the state;
b. Provide opportunities for perpetrators and law enforcers to collude;
c. It often happens that the perpetrator has received a serious sentence but the victim is still not
satistied because the losses suffered by the victim are irreplaceable; and
d. The parties are often dissatisfied with the resolution of the problem, thus requiring further
legal proceedings ranging from the appeal, cassation to review.
For murder and injury/maltreatment, the legal process without involving the victim, of course,
will not provide justice to the victim or his family. The justice that is aimed at is only justice that
is created and according to the standards of the ruler, which of course is not the same as justice
according to the victim. The completion of the murder case taken completely by the state will not
encourage the improvement of the relationship between the victim and the perpetrator. The
settlement process pits the state party against the perpetrator's side. The result is that some win
and some loss to the next level. This is not something strange if you see the purpose of
punishment developed especially in Indonesia. The focus of the attention of the criminal is more
on efforts to make the perpetrator become a good person, the perpetrator becomes a useful person
again in society after serving a sentence, and as much as possible be punished as lightly as

possible. Meanwhile, the victim or his family who was harmed and his harmony disturbed due to




the actions of the perpetrator did not get attention and was not involved, even though the case

happened to him.

This model of the imposition of crimes needs to be reexamined. Because for criminal acts against

life and persecution, justice cannot be realized and harmony in society cannot be restored if the

victim or his family does not involve them. It should be seen what causes the crime to occur. To

find out and restore the original condition, the settlement process is by involving all people

related to the criminal act. This process will be much more effective and more accepted by the

community because the parties related to the crime collectively seek alternative solutions. This

kind of model in Indonesia has been recognized and practiced by the community, namely

deliberation.

The aim of the Indonesian criminal law in the future must lead to the protection of interests in a

balanced manner. This balance can be achieved by involving the parties in the process of solving

problems or criminal acts. The process of involving all parties related to a criminal act together

and how to deal with future consequences or its implications is called the restorative justice

approach.

The need for the concept of restorative justice to reform punishment is very important. The

current criminal system for homicides presents further problems for the families of victims and

perpetrators of crimes, such as:

a. The conviction of the perpetrator of the crime does not satisfy the victim's family;

b. The perpetrator's family still feels anxious about the threat of revenge from the victim's
family;

¢. The formal process of criminal justice is time-consuming, expensive, and uncertain; and

d. The family relationship between the victim and the perpetrator is severed (if they previously

knew each other well).




The fundamental premise of the restorative justice paradigm is that crime is a violation of people
and relationships rather than merely a violation of the law. The most appropriate response to
criminal behavior, therefore, is to repair the harm caused by the wrongful act. As such, the
criminal justice system should provide those most closely affected by the crime (the victim, the
offender, and the community ) an opportunity to come together to discuss the event and attempt
to arrive at some type of understanding about what can be done to provide appropriate reparation
(Latimer, et.al., 2005).

The application of restorative justice in several developed countries is also not just a discourse by

criminal law academics and criminology. For example in North America, Australia, and several

countries in Europe, restorative justice has been applied in the criminal justice process from the

investigation stage to the execution stage (Wahid, 2009: 1).

If restorative justice is applied, it will bring benefits to the victims, perpetrators, society in

general, and the country. The benefits for victims and perpetrators are as follows:

a. Restorative justice focuses on justice for victims according to personal wishes and interests,
not the state that determines it;

b. Offer recovery for both the perpetrator and the victim so that there is no revenge; and

c. Make the perpetrator responsible for the crime he has committed.

Meanwhile, the benefits for society in general and the state are as follows:

a. The community is given space to handle their legal problems which are expected to be fairer.
The simple and clear principle which is widely known and used in customary law in the
handling of civil cases can also be applied in criminal law. Especially for countries whose
legal systems do not recognize sharp criminal and civil differences such as countries in the

Middle East that apply Islamic law widely;




b. The burden on the State in some cases is reduced because the burden of dealing with
criminal acts can be resolved independently by the community. Police, prosecutors, and
courts can focus more on eradicating crimes with a more dangerous qualification and relating
to broader security, such as narcotics, terrorism, human trafficking, or serious human rights
violations. Administratively, the number of cases that enter the justice system can also
decrease: and

¢. The burden of providing a budget for the administration of the criminal justice system,
especially in terms of the administration of correctional institutions, is also reduced (Zulfa,
2012: 85).

Various principles and instruments in the restorative justice approach, the process of dialogue

between perpetrator and victim is basic moral and the most important part. Direct dialogue

between the perpetrator and the victim makes the victim able to express what he feels, expressing
the hope of fulfillment of the rights and desires of a settlement. Through the dialogue process, the
perpetrator is expected to be moved to correct himself, realize his mistakes, and accept
responsibility as a consequence of the crimes committed with full awareness. From this dialogue
process, people can participate in realizing the results of the agreement and monitoring its
implementation.

The settlement of criminal cases with restorative justice approaches offers a different view of the

approach applied in the current criminal system. The meaning of criminal acts in a restorative

justice approach is an offense against individuals and society as well as public relations. The
victim of a crime is not a state, but an individual. The involvement of victims, perpetrators, and
the community is important in the effort to seek justice that win-win solution and reconciliation

can be done.




Restorative justice attempts to reconstitute the way people think about crime. Restorative justice
advocates argue that crime is, more importantly, harm committed against individual victims and
secondarily against a community than it is a breach of state laws. Repairing this harm is deemed
more important than punishing the offender. By minimizing the governmental role in criminal
justice and making the victim the central party, restorative justice recasts criminal justice more
like civil law. In blurring the distinction between civil and criminal law, restorative justice is like
other versions of informal justice, but its activist roots in North America lie in religiously based
critiques of penal practices and its theoretical roots in a critique of dominant theories of
criminology (Olson & Dzur, 2004).

Restorative justice is a movement within (and sometimes outside of ) the criminal justice system,
a victim-centered approach, with special relevance to marginalized populations, one of which is
women. Unlike standard forms of criminal justice that are adversarial and hark back to primitive
practices related to combat, restorative justice can be considered more humanistic (Van Ness,
2004). Instead of revenge, the emphasis is on a resolution. Typically, in this process, offenders
take responsibility for their crimes and make restitution to the victim and community. Restorative
justice approaches are promising in their ability to respond to relationship issues with special
meaning for women (Wormer, 2009).

The application of restorative justice as a concept of thought that responds to the development of
the criminal justice system by focusing on the needs of community engagement and victims who
are sidelined with mechanisms that work in the criminal justice system that exists today. Through
restorative justice approach try to empower victims and communities (Zulfa, 2006: 399). The
meaning of criminal acts in the restorative justice approach is the same as the view of criminal

law in general which is an attack on individuals and society as well as societal relations.




The main victim of a crime is not the state, as in the criminal justice system that now exists. The
crime creates an obligation to correct the damage to the relationship as a result of a crime. Justice
is interpreted as the process of finding problem-solving that occurs in a criminal case that the
involvement of victims, communities, and perpetrators becomes important in the effort to
improve, reconciliation, and guarantee the continuity of the improvement effort.

The implementation of restorative justice in several developed countries is not merely a debate by
criminal law and criminology academicians. For example, in North America, Australia, and some
countries in Europe restorative justice has been applied at all steps of the criminal justice process
starting from investigation to execution. When restorative justice is applied, it will bring benefits
to both the victim, the offender, the society in general, and the state (Hamzani, 2019).

The importance of the application of a restorative justice system for example for the crime of
murder, the victim is the head of the household. In such cases, the state does represent the
families of victims punishing perpetrators. But the need for the victim's wife after the case is over
is no longer a concern for the state. Convicted offenders are instead imprisoned at state expense.
With a restorative justice approach, sentencing is sought to make the fullest possible return of the
victim's condition as before the crime struck the victim. Prison sentences are just an alternative

criminal.

Conclusion

The restorative justice approach has strong roots in Indonesian Muslim society. The Indonesian
Muslim community is familiar with deliberation and consensus. The institution of deliberation is
held to find a solution that can satisty all parties. Restorative justice values are also found in
Pancasila as a philosophy in the state. Restorative justice in the future is considered necessary to

be applied in Indonesia in resolving criminal cases, especially crimes against lives. The




restorative justice approach offers a different view of the approach applied in the current criminal
system. The meaning of criminal acts is an offense against individuals and society as well as
public relations. The victim of a crime is not a state, but an individual. The involvement of
victims, perpetrators, and the community is important in the effort to seek justice that a win-win
solution and reconciliation can be done. The current criminal law is still oriented towards the
entangled and rehabilitation of perpetrators of crimes only, while attention to the victim is not a

concern.
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Introduction

The Indonesian Muslim community is familiar with restorative justice, an approach
that has been re-discussed in many countries to resolve criminal cases. The restorative
justice approach offers a different way of looking at understanding and dealing with a
crime. The substance of restorative justice builds joint participation between perpetra-
tors, victims, and community groups. Perpetrators, victims, and the community are
placed as “stakeholders” who work together and try to find solutions that are consid-
ered fair for all parties (win-win solutions) (Manan, 2008, p. 4).

The emergence of restorative justice discourse as a model in resolving criminal
cases as peacemaking criminology offers a choice about the form of funding that is
non-violence, involving the participation of victims, perpetrators, and the public
through a mediation mechanism. The basic idea of restorative justice is justice for all
parties.

Restorative justice is seen as an alternative funding philosophy that spawns differ-
ent forms of sanctions than conventional criminal ones that put perpetrators against the
state (Braithwaite, 2002, p. 10). The mechanization of criminal justice through the
current criminal justice system does not give attention and justice to the victim,
because the center of attention is only on the perpetrator. The criminal system, which
is only oriented towards perpetrators if applied to crimes against the lives of others,
does not provide justice to victims or their families. For example, the victim of the
murder is the head of the household. In such cases, the state does represent the families
of victims punishing perpetrators. But the need for the victim’s wife after the case is
over is not a concern of the state. Convicted offenders are instead imprisoned at state
expense. With a restorative justice approach, the fund is required to recover the losses
suffered by the victim so that the victim’s condition returns as before the criminal
event.

One way to think of restorative justice is simply as a particular method for dealing
with a crime that brings together an offender, his or her victims, and their respective
families and friends to discuss the aftermath of an incident and the steps that can be
taken to repair the harm an offender has done. It was a handful of programs in Australia,
Canada, New Zealand, the United Kingdom, and the United States using precisely this
method, usually as an alternative to formal prosecution, that was the catalyst for the
emergence of the restorative justice movement in the mid-1990s, and this way of
thinking about restorative justice continues to dominate the restorative justice litera-
ture (Roche, 20006).

The Indonesian Muslim community is familiar with the deliberation and consensus
approach to resolving conflicts. The deliberation approach has existed and has long
been practiced by the Indonesian Muslim community. Deliberation for consensus is
taught by Islam as the religion adopted by the majority of the Indonesian population.
An evaluation is needed to redesign the current criminal model to be more effective
and provide justice for all parties. It is time for the criminal system to shift to give
attention and justice to all, not only the perpetrators of the crime, but also the victims.
With a restorative justice approach, justice is more likely to be obtained by all parties,
especially victims who are marginalized in the current criminal justice system.
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Research Methods
Tyepe and Approach

This is a type of field research. Field research is research that is conducted directly on
the subject of study. Because the data used in this study are primary data obtained
directly by the researcher, field research is included. This study takes a phenomeno-
logical approach. A phenomenological approach is one that uses manifestations of
religious experience to study and understand various religious phenomena. This study
employs a phenomenological approach because it observes and investigates legal phe-
nomena that exist in a society and are based on religious teachings.

Data Collection

This study relied on primary data as its source of information. Primary data is informa-
tion gathered directly by researchers. In this study, data was gathered through observa-
tion and interviews. This study is also aided by secondary data in the form of legal
documents obtained both offline and online. An offline literature review is a task that
is performed in order to locate library sources for data storage areas. While online
writing is a method of locating library resources in cyberspace via the internet.
Conventional literature searches are conducted by looking for library materials, book
collections, and personal journals, purchasing books, and participating in scientific
activities (seminars). While an online search is carried out by searching the internet.

Data Analysis

The method of data analysis used is qualitative, with an inductive flow of thought. The
process of organizing and sorting data into patterns, categories, and basic units of
description in order to find themes that can be presented in narrative form is known as
qualitative data analysis. Because the data will be presented in a narrative-descriptive
format rather than numbers or numeric, this study employs qualitative data analysis.

Discussion

Restorative Justice in the Tradition of Indonesian Muslim Society

The Indonesian Muslim community is familiar with an approach similar to restorative
justice in resolving conflicts by deliberation to reach consensus. The practice of delib-
eration and consensus is taught by Islam. It is natural that consensus deliberation has
existed and has long been practiced by the Indonesian Muslim community.
Culturally, the practice of deliberation and consensus actually always wants to be put
forward in solving cases, including criminal cases. The measure of justice is not based
on retributive justice in the form of revenge (an aye for an eye) or imprisonment, but
based on conviction and forgiveness. Although general criminal acts handled by the
community themselves are contrary to positive law, this mechanism has succeeded in
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maintaining harmony in the community. The involvement of state law enforcement
officers often complicates and exacerbates the problem (Dewi & Fatahillah, 2010, p. 4).

For example, many criminal cases, especially the crime of killing people due to
negligence, can be resolved through deliberation and consensus by prioritizing kin-
ship. Organizing consensus deliberation involving the families of victims, perpetrators
and third parties. Third parties sometimes involve community leaders or religious
leaders, and are also facilitated by police law enforcement (Interview with HRW,
2022).

The peace process is through deliberation for consensus, through a fairly long dia-
logue process, and the role of a third party as a mediator is necessary and dominant.
This is understandable because humanly the victim’s family will feel as the right party
and must benefit because the sufferer. Likewise, the perpetrator, humanly will also try
not to be blamed and free from responsibility. It is the third party as a mediator whose
role is to precipitate each other’s egoism, how to make the perpetrator admit his mis-
take and take responsibility, and the victim’s family willingly forgives and accepts it
(Interview with AW, 2022).

Restorative justice free translation in Indonesian is “restorative justice.” The mean-
ing of restorative justice is restored justice. Restoration includes the recovery of victim
losses and the restoration of the relationship between the victim and the perpetrator.
The restoration of the relationship can be based on a mutual agreement between the
victim and the perpetrator. The victim can tell about the losses he suffered and the
perpetrator is allowed to redeem it through compensation mechanisms, peace, social
work, and other agreements.

Terminologically, restorative justice means a fair solution involving the perpetrator,
the victim, their family, and others involved in a crime, jointly seeking a solution to the
crime and its implications, emphasizing the restoration back to its original state.
Restorative justice is a process where all the stakeholders affected by an injustice have
an opportunity to discuss how they have been affected by the injustice and to decide
what should be done to repair the harm. With crime, restorative justice is about the
idea that because crime hurts, justice should heal. It follows that conversations with
those who have been hurt and with those who have afflicted the harm must be central
to the process (Braithwaite, 2004).

Theoretical formulations for restorative justice or related theories in criminology
have focused almost exclusively on effects on repeat offending by offenders (see, e.g.,
Braithwaite, 1989, 2002; Sherman, 1993; Tyler, 1990) [AQ: 2], with no formal theo-
ries of victim consequences. While Braithwaite, for example, provides nuanced dis-
cussions of the benefits or costs of restorative justice as a whole, he does not suggest
a detailed theoretical framework for why RJ should be expected to provide benefits to
victims. Nor does Strang (2002) [AQ: 3], in the only book so far devoted entirely to
empirical work on the victims’ perspective on restorative justice. Nevertheless, two
theories from beyond criminology offer plausible rationales for predicting positive
outcomes from restorative justice for participating crime victims. In psychology,
Cognitive Behavioral Therapy (CBT) research suggests that victims can benefit from
extended “deconditioning” discussions of their prior traumas held in safe and con-
trolled environments. In sociology, the theory of “interaction ritual” predicts that the
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emotional energy arising from a successful restorative justice conference will have
positive benefits for victims by restoring their identity and sense of self-worth (Strang,
2000).

The characteristics of customary law in each region are generally in line with the
application of restorative justice, although the terms are different. Long before the
birth of the United Nations, in Indonesia, there had been a pattern of resolving a dis-
pute both civil and criminal by using a restorative justice-like approach. During the
Majapahit Kingdom, there was already a criminal law book, the Book of Kutara
Manawa. There is a decree in the book that takes into account the importance of the
victim in the decision-making, and also recognizes compensation on the part of the
victim (Mulyana, 1979, pp. 182—188). The main value of restorative justice has been
included here, which involves the participation of victims, perpetrators, the public in
making improvements to a crime.

Some laws look like restorative justice, such as those contained in Qanun Mangkuta
Alam (in Samudera Pasai Sultanate, Aceh), Simbur Cahaya (in Palembang Sultanate),
Serat Angger-Angger Suryangalam (in Demak Sultanate), and other books that apply
in the Sultanate in the Nusantara. The dispute resolution mechanism stipulated in the
book is done through an agreement between the victim or his family, the perpetrator,
and a third party originating from a person or head of a custom in the field of law or
the field of religion (Hamzani, 2016).

Dispute resolution mechanisms are generally based on consensus deliberations in
which the parties are asked to compromise to reach an agreement (Dewi & Fatahillah,
2010, p. 5). Each individual is asked to relent and put the interests of society above
personal interests to maintain harmony together. The concept of deliberation is effec-
tive in resolving disputes in society amid the failure of the role of the state and the
courts in delivering justice (Barnes, 2007, p. 109).

Until now, people think that they will experience greater losses if they take the
dispute to court. There is even an adage in the community that “if you lose a goat, then
report it to law enforcement officials, instead of returning the goat, you will lose the
cow.” The existence of deliberation as local wisdom is very vital to maintain public
order. Deliberation can be used as a basic concept for dispute resolution in the com-
munity, both private and public (Dewi & Fatahillah, 2010, p. 6). Deliberation as the
basis for dispute resolution used by the community daily is an effective tool to main-
tain order and public order and is effective in dealing with criminal justice problems.

Moore (2003, pp. 20-23), a mediation expert, included deliberation as a form of
traditional mediation. Deliberations among the traditional community are usually con-
ducted by community leaders, religious leaders, and the elderly. When members of the
public are in contention and unable to resolve themselves, they go to community lead-
ers to facilitate that the fighting parties can seek to solve the problem. Until now, such
habits still live among Indonesians. Religious leaders and community leaders perform
voluntary service to the community to maintain harmonious and harmonious
relationships.

Indonesians are very familiar with the functionalization of deliberation institutions
as part of the mechanism for resolving cases. Deliberations either organized by the
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perpetrator and the victim himself, or by involving police institutions or prosecutors,
or through traditional institutions show the mindset of the community in looking at a
problem that arises. Settlement mechanisms through deliberation can work in the
community.

Although Indonesia consists of many tribes, customs, languages, and methods of
dispute resolution, it has basic similarities in resolving all types of public and private
disputes, namely the mechanism of deliberation and consensus. The only difference is
the history of acculturation, such as the Muslim community because of the influence
of Islamic teachings. This mechanism is the same as the essence to be achieved in a
restorative justice mechanism where the parties compromise to reach a common
ground that benefits all parties until an agreement is reached.

Indonesians have a tradition of self-governing including resolving disputes.
Although there are some vigilante actions, many more can be solved by the commu-
nity. The tradition of deliberation is embraced by the Indonesian community, in addi-
tion to sensitivities that consider it inappropriate to be brought to justice, as well as
atheism towards law enforcement.

Problem-solving through deliberation is a mindset that is summarized in restorative
justice. Deliberation institutions are known as highly institutionalized mediation in the
civil justice system (Kusumaatmadja, 2006, p. 14). The process of dialogue as a
medium of communication becomes the main capital of the implementation of media-
tion institutions. The whole process can be found in the model of restorative justice.

The association of people’s lives as a place for individuals to interact is certainly
different, and there can even be conflicts of interest that can lead to conflict. To resolve
the conflict there is a consensus, and they obey it as a form of loyalty to social solidar-
ity. Social awareness makes them submit and accept. Because in a reciprocal relation-
ship, always need each other as a form of embodiment of indigenous law society.

There is an expression of Ubi societas ibi ius, that where there is a society there is
a law. Each society generally has a social institution as well as legal institutions in its
own life which is unique and different as a peculiar form of social life. The social
institutions and institutions laws formed in society generally go hand in hand with the
walking of people’s lives (Rahardjo, 1983, p. 144).

Pancasila as the value of national life aspired by the Indonesian nation is the source
of all living legal resources and based on the values in society. Even Pancasila is
extracted from religious and customary values which are the perspective of the
Indonesian nation in the state (Putrajaya, 2005, p. 266), so restorative justice can also
be excavated from Pancasila values with the principle of:

a. Recognition that Indonesians are creatures of the One True God. The existence
of sanctions in restorative justice should not be determined by any religious
beliefs embraced by the People of Indonesia. Sanctions against a person must
be directed at the awareness of the perpetrator’s faith so that he can repent and
become a faithful and obedient human being, so that sanctioning must serve as
mental coaching for the perpetrator and transform the perpetrator into a reli-
gious human being;
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b. Recognition of the nobility of human dignity and dignity as god’s creation. The
lifting of sanctions should not undermine his most basic human rights and not
demean his dignity for any reason;

c. Foster national solidarity with others, as a sesame citizen. Perpetrators are
directed at efforts to increase tolerance for others, foster sensitivity to the inter-
ests of the nation, and direct against repeating the crime;

d. Cultivate maturity as a citizen who serves, can control himself, be disciplined,
and respect and obey the law as a form of people’s decision; and

e. Raising awareness of each individual’s obligations as a social being, which
ends justice along with others as fellow citizens (Zulfa, 2010, p. 19). [AQ: 4]

Pancasila in the history of the Indonesian nation has been through a political consen-
sus and philosophical consensus so that it is a philosophical system and is also a sys-
tem of values embraced by the nation. Although influenced by other great world
thoughts, Pancasila can be said to be a great work of Indonesians so it should be con-
sidered as a core philosophy that is a local genius and local wisdom of the Indonesian
nation.

Harmonization and consistency between the development of national law and the
values and socio-cultural that exist in society are indispensable. It is necessary to study
and excavate national values that are sourced in Pancasila and that are sourced on the
values that exist in society (religious values as well as cultural/indigenous values)
(Arief, 2007, p. 8).

Pancasila is the core philosophy of the Indonesian nation. As a core philosophy
Pancasila becomes a source of value for the legal system in Indonesia. Please four
Pancasila mentions “The People Led by Wisdom of Wisdom in The Community/
Representative.” The philosophy of deliberation or deliberation means:

Prioritize deliberation in making decisions for the common good;

Respect every decision of deliberation;

The decision taken must be morally accountable to the One God; and
Upholding human dignity and dignity, the value of truth and justice puts unity
and unity first for the common good.

ac o

The fourth precept of Pancasila can be a guide in determining an option through delib-
eration and prioritizing deliberation in making decisions for the common interest.
Deliberation to reach consensus is filled with the spirit of kinship, so that if the phi-
losophy of “deliberation” is broken down, it contains five principles as follows. First,
conferencing (meeting to hear each other and express desires). Second, search solu-
tions (looking for a solution or meeting point for the problem at hand). Third, recon-
ciliation (to make peace with each other’s responsibilities). Fourth, repair (repairing
all the consequences that arise). Fifth, circles (support each other). The principles are
needed and are the keywords in restorative justice so that restorative justice finds its
basis in the philosophy of the fourth principle of Pancasila (Prayitno, 2012, p. 414).
These five principles have long been embedded and rooted in the culture of Indonesian
society.
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The Relevance of the Restorative Justice Approach to the Settlement
of Criminal Cases in the Criminal Law System in Indonesia

The settlement of criminal cases in the future needs to lead to the application of restor-
ative justice. Restorative justice can be seen as a new paradigm that can be used as a
frame for a strategy for handling criminal acts aimed at addressing dissatisfaction with
the functioning of the current criminal justice system. With restorative justice, it is
more likely that all parties can obtain it, especially victims who are marginalized in the
current criminal justice system.

The number of lawl cases in Indonesia that are not resolved or have ended with
unsatisfactory ends has made the public disappointed with the legal process. This is
because the existing legal mechanisms do not support the achievement of justice. It is
exacerbated by the moral and social crisis that befell the law enforcement apparatus so
that the law tends to be rigid on the one hand, and on the other hand very elastic on the
other hand, according to whom the rule of law is enforced. Various things that appear
in legal life are often not well explained (Rahardjo & Sholehudin, 2011, p. 3).
[AQ: 5]

The downturn of law in Indonesia is dominantly caused by two factors, namely the
corrupt behavior of law enforcers (professional Juris) and the mindset of law enforcers
who are very confined in legalistic-positivistic thoughts (Mujahidin, 2007, p. 52). The
deteriorating legal condition ultimately does not have a place in the hearts of the peo-
ple because it does not provide answers to just legal needs. The phenomenon of taking
the law into one’s own hands in society can be used as an indication of the weakening
public trust in legal mechanisms.

Law does not always take the position of balancing the interests of society because
law tends to accommodate the interests of certain elites (Pekuwali, 2008, pp. 359—
370). The indication is when law enforcement places too much emphasis on the aspect
of legal certainty by ignoring justice and legal benefits for the community. The adage
of justice has changed along with the development of a century of modern nationalism
which prioritizes the power of reason, rarely satisfies the human mind about the mean-
ing and meaning of justice in the rhythm of legal movement in society (Atmasasmita,
2001, p. 30).

The law in its implementation must be fair, but what often happens is that it is injus-
tice. Law enforcement officials are not yet fully aware of this (Friedrich, 2004, p. 239).
The law enforcement process is still far from a sense of community justice. Even
though the essence of law is justice itself.

Justice in law is the right of every citizen which must be guaranteed and protected
by the state. Even the right to legal justice is affirmed in Article 3 of the Republic of
Indonesia Law Number 39 the Year 1999 concerning Human Rights that; “Everyone
has the right to recognition, guarantee, protection, and fair legal treatment as well as to
legal certainty and equal treatment before the law.” Legal justice that appears is more
of a legal-formal nature, justice based on written text that is in law (rule-bound).

Law enforcers should be able to feel the moral message contained in statutory regu-
lation. There is no eternal law, because the law is a definite formula, while it must deal
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with life that is always changing. Laws that are fixated on the formulation of words
will be left behind from the changes that occur in society, which must be controlled or
controlled (Raharjdo, 2008, p. 11).

A restorative justice approach is needed to create justice that benefits all parties in
conflict. The settlement of criminal acts using a restorative justice approach solves a
criminal problem by trying to improve it to its original state through an agreement
between the parties involved. This includes improving relations between the parties
(victims, perpetrators, their families, and communities) related to the incident.

The importance of the restorative justice approach to be applied in the criminal law
system is also in line with the responsive legal theory put forward by Nonet and
Selznick (2009). According to responsive legal theory, the law is no longer seen as an
independent entity but must be able to interact with other entities with the main objec-
tive of adopting existing interests in society. The law will be better able to understand
or interpret the disobedience and disorder that occurs in society. Because in a respon-
sive law, the space for dialogue is wide open to provide discourse and a pluralistic idea
as a reality (Nonet & Selznick, 2009).

Responsive law is no longer based on mere juridical considerations, but looks at a
problem from various perspectives in the pursuit of “substantive justice.” Law is only
a means, and justice must be an end to be pursued, even though it does not always use
a legal perspective. The flexibility of the law is very responsive to other matters out-
side the law. The opportunity to participate is also more open. Legal action is a vehicle
for groups, organizations, and tendencies to participate in determining public policy
(Tanya et al., 2010, pp. 204-211).

Legal work and its results are not only legal matters but part of a larger social pro-
cess. Regulations can function effectively and are respected or obeyed when there is a
psychological bond with those who bear the rules. Law does not exist in a vacuum but
exists in society with the uniqueness of its respective cultural roots. Law must serve
the community so that the legal system must be as distinctive as the cultural roots of
the people it serves (Rahardjo, 2003, p. 23). Whether a law is bad or not, depends on
whether the law gives happiness to humans or not.

A criminal act is a violation against a person and is related to the state’s obligation
to defend these rights. The parties related to the criminal act should be involved in the
process of determining the punishment. A criminal act has created an obligation to
seek solutions for improvement, reconciliation, and creating peace. An action is con-
sidered a criminal act if it damages or harms the interests of others. To provide justice
and restore it to its original state, it is necessary to punish the perpetrator. This is true
in any society.

According to the development of modern Western law, it is the ruler who has the
right to carry out the criminal process. The role of the ruler is absolute, and society,
especially victims, is not involved at all. Theoretically, it is the role of the authorities
or the state in protecting victims, therefore the perpetrator of the crime is dealing with
the state so that a criminal act is an act that violates the state and its laws. As a result,
both the community and the victim are not involved in determining the punishment
imposed on the perpetrator, in the execution of the crime creates many problems, espe-
cially for the victim. Problems that arise and lead to victim dissatisfaction are:
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a. The victim feels that he does not receive protection from the state;
Provide opportunities for perpetrators and law enforcers to collude;

c. It often happens that the perpetrator has received a serious sentence but the
victim is still not satisfied because the losses suffered by the victim are irre-
placeable; and

d. The parties are often dissatisfied with the resolution of the problem, thus
requiring further legal proceedings ranging from the appeal, cassation to
review.

For murder and injury/maltreatment, the legal process without involving the victim, of
course, will not provide justice to the victim or his family. The justice that is aimed at
is only justice that is created and according to the standards of the ruler, which of
course is not the same as justice according to the victim. The completion of the murder
case taken completely by the state will not encourage the improvement of the relation-
ship between the victim and the perpetrator. The settlement process pits the state party
against the perpetrator’s side. The result is that some win and some loss to the next
level. This is not something strange if you see the purpose of punishment developed
especially in Indonesia. The focus of the attention of the criminal is more on efforts to
make the perpetrator become a good person, the perpetrator becomes a useful person
again in society after serving a sentence, and as much as possible be punished as
lightly as possible. Meanwhile, the victim or his family who was harmed and his har-
mony disturbed due to the actions of the perpetrator did not get attention and was not
involved, even though the case happened to him.

This model of the imposition of crimes needs to be reexamined. Because for crimi-
nal acts against life and persecution, justice cannot be realized and harmony in society
cannot be restored if the victim or his family does not involve them. It should be seen
what causes the crime to occur. To find out and restore the original condition, the set-
tlement process is by involving all people related to the criminal act. This process will
be much more effective and more accepted by the community because the parties
related to the crime collectively seek alternative solutions. This kind of model in
Indonesia has been recognized and practiced by the community, namely deliberation.

The aim of the Indonesian criminal law in the future must lead to the protection of
interests in a balanced manner. This balance can be achieved by involving the parties
in the process of solving problems or criminal acts. The process of involving all parties
related to a criminal act together and how to deal with future consequences or its
implications is called the restorative justice approach.

The need for the concept of restorative justice to reform punishment is very impor-
tant. The current criminal system for homicides presents further problems for the fami-
lies of victims and perpetrators of crimes, such as:

a. The conviction of the perpetrator of the crime does not satisfy the victim’s
family;

b. The perpetrator's family still feels anxious about the threat of revenge from the
victim’s family;
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c. The formal process of criminal justice is time-consuming, expensive, and
uncertain; and

d. The family relationship between the victim and the perpetrator is severed (if
they previously knew each other well).

The fundamental premise of the restorative justice paradigm is that crime is a violation
of people and relationships rather than merely a violation of the law. The most appro-
priate response to criminal behavior, therefore, is to repair the harm caused by the
wrongful act. As such, the criminal justice system should provide those most closely
affected by the crime (the victim, the offender, and the community ) an opportunity to
come together to discuss the event and attempt to arrive at some type of understanding
about what can be done to provide appropriate reparation (Latimer et al., 2005).

The application of restorative justice in several developed countries is also not just
a discourse by criminal law academics and criminology. For example in North
America, Australia, and several countries in Europe, restorative justice has been
applied in the criminal justice process from the investigation stage to the execution
stage (Wahid, 2009, p. 1).

If restorative justice is applied, it will bring benefits to the victims, perpetrators,
society in general, and the country. The benefits for victims and perpetrators are as
follows:

a. Restorative justice focuses on justice for victims according to personal wishes
and interests, not the state that determines it;

b. Offer recovery for both the perpetrator and the victim so that there is no
revenge; and

c. Make the perpetrator responsible for the crime he has committed.

Meanwhile, the benefits for society in general and the state are as follows:

a. The community is given space to handle their legal problems which are
expected to be fairer. The simple and clear principle which is widely known
and used in customary law in the handling of civil cases can also be applied in
criminal law. Especially for countries whose legal systems do not recognize
sharp criminal and civil differences such as countries in the Middle East that
apply Islamic law widely;

b. The burden on the State in some cases is reduced because the burden of dealing
with criminal acts can be resolved independently by the community. Police,
prosecutors, and courts can focus more on eradicating crimes with a more dan-
gerous qualification and relating to broader security, such as narcotics, terror-
ism, human trafficking, or serious human rights violations. Administratively,
the number of cases that enter the justice system can also decrease; and

c. The burden of providing a budget for the administration of the criminal justice
system, especially in terms of the administration of correctional institutions, is
also reduced (Zulfa, 2010, p. 85).
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Various principles and instruments in the restorative justice approach, the process of
dialogue between perpetrator and victim is basic moral and the most important part.
Direct dialogue between the perpetrator and the victim makes the victim able to
express what he feels, expressing the hope of fulfillment of the rights and desires of a
settlement. Through the dialogue process, the perpetrator is expected to be moved to
correct himself, realize his mistakes, and accept responsibility as a consequence of the
crimes committed with full awareness. From this dialogue process, people can partici-
pate in realizing the results of the agreement and monitoring its implementation.

The settlement of criminal cases with restorative justice approaches offers a differ-
ent view of the approach applied in the current criminal system. The meaning of crimi-
nal acts in a restorative justice approach is an offense against individuals and society
as well as public relations. The victim of a crime is not a state, but an individual. The
involvement of victims, perpetrators, and the community is important in the effort to
seek justice that win-win solution and reconciliation can be done.

Restorative justice attempts to reconstitute the way people think about crime.
Restorative justice advocates argue that crime is, more importantly, harm committed
against individual victims and secondarily against a community than it is a breach of
state laws. Repairing this harm is deemed more important than punishing the offender.
By minimizing the governmental role in criminal justice and making the victim the
central party, restorative justice recasts criminal justice more like civil law. In blurring
the distinction between civil and criminal law, restorative justice is like other versions
of informal justice, but its activist roots in North America lie in religiously based cri-
tiques of penal practices and its theoretical roots in a critique of dominant theories of
criminology (Olson & Dzur, 2004).

Restorative justice is a movement within (and sometimes outside of ) the criminal
justice system, a victim-centered approach, with special relevance to marginalized
populations, one of which is women. Unlike standard forms of criminal justice that are
adversarial and hark back to primitive practices related to combat, restorative justice
can be considered more humanistic (Van Ness, 2004) [AQ: 6]. Instead of revenge, the
emphasis is on a resolution. Typically, in this process, offenders take responsibility for
their crimes and make restitution to the victim and community. Restorative justice
approaches are promising in their ability to respond to relationship issues with special
meaning for women (Wormer, 2009).

The application of restorative justice as a concept of thought that responds to the
development of the criminal justice system by focusing on the needs of community
engagement and victims who are sidelined with mechanisms that work in the criminal
justice system that exists today. Through restorative justice approach try to empower
victims and communities (Zulfa, 2006, p. 399). The meaning of criminal acts in the
restorative justice approach is the same as the view of criminal law in general which is
an attack on individuals and society as well as societal relations.

The main victim of a crime is not the state, as in the criminal justice system that
now exists. The crime creates an obligation to correct the damage to the relationship
as a result of a crime. Justice is interpreted as the process of finding problem-solving
that occurs in a criminal case that the involvement of victims, communities, and
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perpetrators becomes important in the effort to improve, reconciliation, and guarantee
the continuity of the improvement effort.

The implementation of restorative justice in several developed countries is not
merely a debate by criminal law and criminology academicians. For example, in North
America, Australia, and some countries in Europe restorative justice has been applied
at all steps of the criminal justice process starting from investigation to execution.
When restorative justice is applied, it will bring benefits to both the victim, the
offender, the society in general, and the state (Hamzani, 2019).

The importance of the application of a restorative justice system for example for the
crime of murder, the victim is the head of the household. In such cases, the state does
represent the families of victims punishing perpetrators. But the need for the victim’s
wife after the case is over is no longer a concern for the state. Convicted offenders are
instead imprisoned at state expense. With a restorative justice approach, sentencing is
sought to make the fullest possible return of the victim’s condition as before the crime
struck the victim. Prison sentences are just an alternative criminal.

Conclusion

The restorative justice approach has strong roots in Indonesian Muslim society. The
Indonesian Muslim community is familiar with deliberation and consensus. The insti-
tution of deliberation is held to find a solution that can satisfy all parties. Restorative
justice values are also found in Pancasila as a philosophy in the state. Restorative
justice in the future is considered necessary to be applied in Indonesia in resolving
criminal cases, especially crimes against lives. The restorative justice approach offers
a different view of the approach applied in the current criminal system. The meaning
of criminal acts is an offense against individuals and society as well as public relations.
The victim of a crime is not a state, but an individual. The involvement of victims,
perpetrators, and the community is important in the effort to seek justice that a win-
win solution and reconciliation can be done. The current criminal law is still oriented
towards the entangled and rehabilitation of perpetrators of crimes only, while attention
to the victim is not a concern.
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Introduction

The Indonesian Muslim community is familiar with restorative justice, an approach
that has been re-discussed in many countries to resolve criminal cases. The restorative
justice approach offers a different way of looking at understanding and dealing with a
crime. The substance of restorative justice builds joint participation between perpetra-
tors, victims, and community groups. Perpetrators, victims, and the community are
placed as “stakeholders” who work together and try to find solutions that are consid-
ered fair for all parties (win-win solutions) (Manan, 2008, p. 4).

The emergence of restorative justice discourse as a model in resolving criminal
cases as peacemaking criminology offers a choice about the form of funding that is
non-violence, involving the participation of victims, perpetrators, and the public
through a mediation mechanism. The basic idea of restorative justice is justice for all
parties.

Restorative justice is seen as an alternative funding philosophy that spawns differ-
ent forms of sanctions than conventional criminal ones that put perpetrators against the
state (Braithwaite, 2002, p. 10). The mechanization of criminal justice through the
current criminal justice system does not give attention and justice to the victim,
because the center of attention is only on the perpetrator. The criminal system, which
is only oriented towards perpetrators if applied to crimes against the lives of others,
does not provide justice to victims or their families. For example, the victim of the
murder is the head of the household. In such cases, the state does represent the families
of victims punishing perpetrators. But the need for the victim’s wife after the case is
over is not a concern of the state. Convicted offenders are instead imprisoned at state
expense. With a restorative justice approach, the fund is required to recover the losses
suffered by the victim so that the victim’s condition returns as before the criminal
event.

One way to think of restorative justice is simply as a particular method for dealing
with a crime that brings together an offender, his or her victims, and their respective
families and friends to discuss the aftermath of an incident and the steps that can be
taken to repair the harm an offender has done. It was a handful of programs in Australia,
Canada, New Zealand, the United Kingdom, and the United States using precisely this
method, usually as an alternative to formal prosecution, that was the catalyst for the
emergence of the restorative justice movement in the mid-1990s, and this way of
thinking about restorative justice continues to dominate the restorative justice litera-
ture (Roche, 20006).

The Indonesian Muslim community is familiar with the deliberation and consensus
approach to resolving conflicts. The deliberation approach has existed and has long
been practiced by the Indonesian Muslim community. Deliberation for consensus is
taught by Islam as the religion adopted by the majority of the Indonesian population.
An evaluation is needed to redesign the current criminal model to be more effective
and provide justice for all parties. It is time for the criminal system to shift to give
attention and justice to all, not only the perpetrators of the crime, but also the victims.
With a restorative justice approach, justice is more likely to be obtained by all parties,
especially victims who are marginalized in the current criminal justice system.
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Research Methods
Tyepe and Approach

This is a type of field research. Field research is research that is conducted directly on
the subject of study. Because the data used in this study are primary data obtained
directly by the researcher, field research is included. This study takes a phenomeno-
logical approach. A phenomenological approach is one that uses manifestations of
religious experience to study and understand various religious phenomena. This study
employs a phenomenological approach because it observes and investigates legal phe-
nomena that exist in a society and are based on religious teachings.

Data Collection

This study relied on primary data as its source of information. Primary data is informa-
tion gathered directly by researchers. In this study, data was gathered through observa-
tion and interviews. This study is also aided by secondary data in the form of legal
documents obtained both offline and online. An offline literature review is a task that
is performed in order to locate library sources for data storage areas. While online
writing is a method of locating library resources in cyberspace via the internet.
Conventional literature searches are conducted by looking for library materials, book
collections, and personal journals, purchasing books, and participating in scientific
activities (seminars). While an online search is carried out by searching the internet.

Data Analysis

The method of data analysis used is qualitative, with an inductive flow of thought. The
process of organizing and sorting data into patterns, categories, and basic units of
description in order to find themes that can be presented in narrative form is known as
qualitative data analysis. Because the data will be presented in a narrative-descriptive
format rather than numbers or numeric, this study employs qualitative data analysis.

Discussion

Restorative Justice in the Tradition of Indonesian Muslim Society

The Indonesian Muslim community is familiar with an approach similar to restorative
justice in resolving conflicts by deliberation to reach consensus. The practice of delib-
eration and consensus is taught by Islam. It is natural that consensus deliberation has
existed and has long been practiced by the Indonesian Muslim community.
Culturally, the practice of deliberation and consensus actually always wants to be put
forward in solving cases, including criminal cases. The measure of justice is not based
on retributive justice in the form of revenge (an aye for an eye) or imprisonment, but
based on conviction and forgiveness. Although general criminal acts handled by the
community themselves are contrary to positive law, this mechanism has succeeded in
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maintaining harmony in the community. The involvement of state law enforcement
officers often complicates and exacerbates the problem (Dewi & Fatahillah, 2010, p. 4).

For example, many criminal cases, especially the crime of killing people due to
negligence, can be resolved through deliberation and consensus by prioritizing kin-
ship. Organizing consensus deliberation involving the families of victims, perpetrators
and third parties. Third parties sometimes involve community leaders or religious
leaders, and are also facilitated by police law enforcement (Interview with HRW,
2022).

The peace process is through deliberation for consensus, through a fairly long dia-
logue process, and the role of a third party as a mediator is necessary and dominant.
This is understandable because humanly the victim’s family will feel as the right party
and must benefit because the sufferer. Likewise, the perpetrator, humanly will also try
not to be blamed and free from responsibility. It is the third party as a mediator whose
role is to precipitate each other’s egoism, how to make the perpetrator admit his mis-
take and take responsibility, and the victim’s family willingly forgives and accepts it
(Interview with AW, 2022).

Restorative justice free translation in Indonesian is “restorative justice.” The mean-
ing of restorative justice is restored justice. Restoration includes the recovery of victim
losses and the restoration of the relationship between the victim and the perpetrator.
The restoration of the relationship can be based on a mutual agreement between the
victim and the perpetrator. The victim can tell about the losses he suffered and the
perpetrator is allowed to redeem it through compensation mechanisms, peace, social
work, and other agreements.

Terminologically, restorative justice means a fair solution involving the perpetrator,
the victim, their family, and others involved in a crime, jointly seeking a solution to the
crime and its implications, emphasizing the restoration back to its original state.
Restorative justice is a process where all the stakeholders affected by an injustice have
an opportunity to discuss how they have been affected by the injustice and to decide
what should be done to repair the harm. With crime, restorative justice is about the
idea that because crime hurts, justice should heal. It follows that conversations with
those who have been hurt and with those who have afflicted the harm must be central
to the process (Braithwaite, 2004).

Theoretical formulations for restorative justice or related theories in criminology
have focused almost exclusively on effects on repeat offending by offenders (see, e.g.,
Braithwaite, 2002), with no formal theories of victim consequences. While Braithwaite,
for example, provides nuanced discussions of the benefits or costs of restorative jus-
tice as a whole, he does not suggest a detailed theoretical framework for why RJ
should be expected to provide benefits to victims. Nor does Strang et al. (2006), in the
only book so far devoted entirely to empirical work on the victims’ perspective on
restorative justice. Nevertheless, two theories from beyond criminology offer plausi-
ble rationales for predicting positive outcomes from restorative justice for participat-
ing crime victims. In psychology, Cognitive Behavioral Therapy (CBT) research
suggests that victims can benefit from extended “deconditioning” discussions of their
prior traumas held in safe and controlled environments. In sociology, the theory of
“Interaction ritual” predicts that the emotional energy arising from a successful restorative
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justice conference will have positive benefits for victims by restoring their identity and
sense of self-worth (Strang, 2006).

The characteristics of customary law in each region are generally in line with the
application of restorative justice, although the terms are different. Long before the
birth of the United Nations, in Indonesia, there had been a pattern of resolving a dis-
pute both civil and criminal by using a restorative justice-like approach. During the
Majapahit Kingdom, there was already a criminal law book, the Book of Kutara
Manawa. There is a decree in the book that takes into account the importance of the
victim in the decision-making, and also recognizes compensation on the part of the
victim (Mulyana, 1979, pp. 182—188). The main value of restorative justice has been
included here, which involves the participation of victims, perpetrators, the public in
making improvements to a crime.

Some laws look like restorative justice, such as those contained in Qanun Mangkuta
Alam (in Samudera Pasai Sultanate, Aceh), Simbur Cahaya (in Palembang Sultanate),
Serat Angger-Angger Suryangalam (in Demak Sultanate), and other books that apply
in the Sultanate in the Nusantara. The dispute resolution mechanism stipulated in the
book is done through an agreement between the victim or his family, the perpetrator,
and a third party originating from a person or head of a custom in the field of law or
the field of religion (Hamzani, 2016).

Dispute resolution mechanisms are generally based on consensus deliberations in
which the parties are asked to compromise to reach an agreement (Dewi & Fatahillah,
2010, p. 5). Each individual is asked to relent and put the interests of society above
personal interests to maintain harmony together. The concept of deliberation is effec-
tive in resolving disputes in society amid the failure of the role of the state and the
courts in delivering justice (Barnes, 2007, p. 109).

Until now, people think that they will experience greater losses if they take the
dispute to court. There is even an adage in the community that “if you lose a goat,
then report it to law enforcement officials, instead of returning the goat, you will lose
the cow.” The existence of deliberation as local wisdom is very vital to maintain pub-
lic order. Deliberation can be used as a basic concept for dispute resolution in the
community, both private and public (Dewi & Fatahillah, 2010, p. 6). Deliberation as
the basis for dispute resolution used by the community daily is an effective tool to
maintain order and public order and is effective in dealing with criminal justice
problems.

Moore (2003, pp. 20-23), a mediation expert, included deliberation as a form of
traditional mediation. Deliberations among the traditional community are usually con-
ducted by community leaders, religious leaders, and the elderly. When members of the
public are in contention and unable to resolve themselves, they go to community lead-
ers to facilitate that the fighting parties can seek to solve the problem. Until now, such
habits still live among Indonesians. Religious leaders and community leaders perform
voluntary service to the community to maintain harmonious and harmonious
relationships.

Indonesians are very familiar with the functionalization of deliberation institutions
as part of the mechanism for resolving cases. Deliberations either organized by the
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perpetrator and the victim himself, or by involving police institutions or prosecutors,
or through traditional institutions show the mindset of the community in looking at a
problem that arises. Settlement mechanisms through deliberation can work in the
community.

Although Indonesia consists of many tribes, customs, languages, and methods of
dispute resolution, it has basic similarities in resolving all types of public and private
disputes, namely the mechanism of deliberation and consensus. The only difference is
the history of acculturation, such as the Muslim community because of the influence
of Islamic teachings. This mechanism is the same as the essence to be achieved in a
restorative justice mechanism where the parties compromise to reach a common
ground that benefits all parties until an agreement is reached.

Indonesians have a tradition of self-governing including resolving disputes.
Although there are some vigilante actions, many more can be solved by the commu-
nity. The tradition of deliberation is embraced by the Indonesian community, in addi-
tion to sensitivities that consider it inappropriate to be brought to justice, as well as
atheism towards law enforcement.

Problem-solving through deliberation is a mindset that is summarized in restorative
justice. Deliberation institutions are known as highly institutionalized mediation in the
civil justice system (Kusumaatmadja, 2006, p. 14). The process of dialogue as a
medium of communication becomes the main capital of the implementation of media-
tion institutions. The whole process can be found in the model of restorative justice.

The association of people’s lives as a place for individuals to interact is certainly
different, and there can even be conflicts of interest that can lead to conflict. To resolve
the conflict there is a consensus, and they obey it as a form of loyalty to social solidar-
ity. Social awareness makes them submit and accept. Because in a reciprocal relation-
ship, always need each other as a form of embodiment of indigenous law society.

There is an expression of Ubi societas ibi ius, that where there is a society there is
a law. Each society generally has a social institution as well as legal institutions in its
own life which is unique and different as a peculiar form of social life. The social
institutions and institutions laws formed in society generally go hand in hand with the
walking of people’s lives (Rahardjo, 1983, p. 144).

Pancasila as the value of national life aspired by the Indonesian nation is the source
of all living legal resources and based on the values in society. Even Pancasila is
extracted from religious and customary values which are the perspective of the
Indonesian nation in the state (Putrajaya, 2005, p. 266), so restorative justice can also
be excavated from Pancasila values with the principle of:

a. Recognition that Indonesians are creatures of the One True God. The existence
of sanctions in restorative justice should not be determined by any religious
beliefs embraced by the People of Indonesia. Sanctions against a person must
be directed at the awareness of the perpetrator’s faith so that he can repent and
become a faithful and obedient human being, so that sanctioning must serve as
mental coaching for the perpetrator and transform the perpetrator into a reli-
gious human being;
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b. Recognition of the nobility of human dignity and dignity as god’s creation. The
lifting of sanctions should not undermine his most basic human rights and not
demean his dignity for any reason;

c. Foster national solidarity with others, as a sesame citizen. Perpetrators are
directed at efforts to increase tolerance for others, foster sensitivity to the inter-
ests of the nation, and direct against repeating the crime;

d. Cultivate maturity as a citizen who serves, can control himself, be disciplined,
and respect and obey the law as a form of people’s decision; and

e. Raising awareness of each individual’s obligations as a social being, which
ends justice along with others as fellow citizens (Zulfa, 2010, p. 19).

Pancasila in the history of the Indonesian nation has been through a political consen-
sus and philosophical consensus so that it is a philosophical system and is also a sys-
tem of values embraced by the nation. Although influenced by other great world
thoughts, Pancasila can be said to be a great work of Indonesians so it should be con-
sidered as a core philosophy that is a local genius and local wisdom of the Indonesian
nation.

Harmonization and consistency between the development of national law and the
values and socio-cultural that exist in society are indispensable. It is necessary to study
and excavate national values that are sourced in Pancasila and that are sourced on the
values that exist in society (religious values as well as cultural/indigenous values)
(Arief, 2007, p. 8).

Pancasila is the core philosophy of the Indonesian nation. As a core philosophy
Pancasila becomes a source of value for the legal system in Indonesia. Please four
Pancasila mentions “The People Led by Wisdom of Wisdom in The Community/
Representative.” The philosophy of deliberation or deliberation means:

Prioritize deliberation in making decisions for the common good;

Respect every decision of deliberation;

The decision taken must be morally accountable to the One God; and
Upholding human dignity and dignity, the value of truth and justice puts unity
and unity first for the common good.

ac o

The fourth precept of Pancasila can be a guide in determining an option through delib-
eration and prioritizing deliberation in making decisions for the common interest.
Deliberation to reach consensus is filled with the spirit of kinship, so that if the phi-
losophy of “deliberation” is broken down, it contains five principles as follows. First,
conferencing (meeting to hear each other and express desires). Second, search solu-
tions (looking for a solution or meeting point for the problem at hand). Third, recon-
ciliation (to make peace with each other’s responsibilities). Fourth, repair (repairing
all the consequences that arise). Fifth, circles (support each other). The principles are
needed and are the keywords in restorative justice so that restorative justice finds its
basis in the philosophy of the fourth principle of Pancasila (Prayitno, 2012, p. 414).
These five principles have long been embedded and rooted in the culture of Indonesian
society.
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The Relevance of the Restorative Justice Approach to the Settlement
of Criminal Cases in the Criminal Law System in Indonesia

The settlement of criminal cases in the future needs to lead to the application of restor-
ative justice. Restorative justice can be seen as a new paradigm that can be used as a
frame for a strategy for handling criminal acts aimed at addressing dissatisfaction with
the functioning of the current criminal justice system. With restorative justice, it is
more likely that all parties can obtain it, especially victims who are marginalized in the
current criminal justice system.

The number of lawl cases in Indonesia that are not resolved or have ended with
unsatisfactory ends has made the public disappointed with the legal process. This is
because the existing legal mechanisms do not support the achievement of justice. It is
exacerbated by the moral and social crisis that befell the law enforcement apparatus so
that the law tends to be rigid on the one hand, and on the other hand very elastic on the
other hand, according to whom the rule of law is enforced. Various things that appear
in legal life are often not well explained (Rahardjo & Sholehudin, 2011, p. 3).

The downturn of law in Indonesia is dominantly caused by two factors, namely the
corrupt behavior of law enforcers (professional Juris) and the mindset of law enforcers
who are very confined in legalistic-positivistic thoughts (Mujahidin, 2007, p. 52). The
deteriorating legal condition ultimately does not have a place in the hearts of the peo-
ple because it does not provide answers to just legal needs. The phenomenon of taking
the law into one’s own hands in society can be used as an indication of the weakening
public trust in legal mechanisms.

Law does not always take the position of balancing the interests of society because
law tends to accommodate the interests of certain elites (Pekuwali, 2008, pp. 359—
370). The indication is when law enforcement places too much emphasis on the aspect
of legal certainty by ignoring justice and legal benefits for the community. The adage
of justice has changed along with the development of a century of modern nationalism
which prioritizes the power of reason, rarely satisfies the human mind about the mean-
ing and meaning of justice in the rhythm of legal movement in society (Atmasasmita,
2001, p. 30).

The law in its implementation must be fair, but what often happens is that it is injus-
tice. Law enforcement officials are not yet fully aware of this (Friedrich, 2004, p. 239).
The law enforcement process is still far from a sense of community justice. Even
though the essence of law is justice itself.

Justice in law is the right of every citizen which must be guaranteed and protected
by the state. Even the right to legal justice is affirmed in Article 3 of the Republic of
Indonesia Law Number 39 the Year 1999 concerning Human Rights that; “Everyone
has the right to recognition, guarantee, protection, and fair legal treatment as well as to
legal certainty and equal treatment before the law.” Legal justice that appears is more
of a legal-formal nature, justice based on written text that is in law (rule-bound).

Law enforcers should be able to feel the moral message contained in statutory regu-
lation. There is no eternal law, because the law is a definite formula, while it must deal



Hamzani et al. 9

with life that is always changing. Laws that are fixated on the formulation of words
will be left behind from the changes that occur in society, which must be controlled or
controlled (Raharjdo, 2008, p. 11).

A restorative justice approach is needed to create justice that benefits all parties in
conflict. The settlement of criminal acts using a restorative justice approach solves a
criminal problem by trying to improve it to its original state through an agreement
between the parties involved. This includes improving relations between the parties
(victims, perpetrators, their families, and communities) related to the incident.

The importance of the restorative justice approach to be applied in the criminal law
system is also in line with the responsive legal theory put forward by Nonet and
Selznick (2009). According to responsive legal theory, the law is no longer seen as an
independent entity but must be able to interact with other entities with the main objec-
tive of adopting existing interests in society. The law will be better able to understand
or interpret the disobedience and disorder that occurs in society. Because in a respon-
sive law, the space for dialogue is wide open to provide discourse and a pluralistic idea
as a reality (Nonet & Selznick, 2009).

Responsive law is no longer based on mere juridical considerations, but looks at a
problem from various perspectives in the pursuit of “substantive justice.” Law is only
a means, and justice must be an end to be pursued, even though it does not always use
a legal perspective. The flexibility of the law is very responsive to other matters out-
side the law. The opportunity to participate is also more open. Legal action is a vehicle
for groups, organizations, and tendencies to participate in determining public policy
(Tanya et al., 2010, pp. 204-211).

Legal work and its results are not only legal matters but part of a larger social pro-
cess. Regulations can function effectively and are respected or obeyed when there is a
psychological bond with those who bear the rules. Law does not exist in a vacuum but
exists in society with the uniqueness of its respective cultural roots. Law must serve
the community so that the legal system must be as distinctive as the cultural roots of
the people it serves (Rahardjo, 2003, p. 23). Whether a law is bad or not, depends on
whether the law gives happiness to humans or not.

A criminal act is a violation against a person and is related to the state’s obligation
to defend these rights. The parties related to the criminal act should be involved in the
process of determining the punishment. A criminal act has created an obligation to
seek solutions for improvement, reconciliation, and creating peace. An action is con-
sidered a criminal act if it damages or harms the interests of others. To provide justice
and restore it to its original state, it is necessary to punish the perpetrator. This is true
in any society.

According to the development of modern Western law, it is the ruler who has the
right to carry out the criminal process. The role of the ruler is absolute, and society,
especially victims, is not involved at all. Theoretically, it is the role of the authorities
or the state in protecting victims, therefore the perpetrator of the crime is dealing with
the state so that a criminal act is an act that violates the state and its laws. As a result,
both the community and the victim are not involved in determining the punishment
imposed on the perpetrator, in the execution of the crime creates many problems, espe-
cially for the victim. Problems that arise and lead to victim dissatisfaction are:
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a. The victim feels that he does not receive protection from the state;
Provide opportunities for perpetrators and law enforcers to collude;

c. It often happens that the perpetrator has received a serious sentence but the
victim is still not satisfied because the losses suffered by the victim are irre-
placeable; and

d. The parties are often dissatisfied with the resolution of the problem, thus
requiring further legal proceedings ranging from the appeal, cassation to
review.

For murder and injury/maltreatment, the legal process without involving the victim, of
course, will not provide justice to the victim or his family. The justice that is aimed at
is only justice that is created and according to the standards of the ruler, which of
course is not the same as justice according to the victim. The completion of the murder
case taken completely by the state will not encourage the improvement of the relation-
ship between the victim and the perpetrator. The settlement process pits the state party
against the perpetrator’s side. The result is that some win and some loss to the next
level. This is not something strange if you see the purpose of punishment developed
especially in Indonesia. The focus of the attention of the criminal is more on efforts to
make the perpetrator become a good person, the perpetrator becomes a useful person
again in society after serving a sentence, and as much as possible be punished as
lightly as possible. Meanwhile, the victim or his family who was harmed and his har-
mony disturbed due to the actions of the perpetrator did not get attention and was not
involved, even though the case happened to him.

This model of the imposition of crimes needs to be reexamined. Because for crimi-
nal acts against life and persecution, justice cannot be realized and harmony in society
cannot be restored if the victim or his family does not involve them. It should be seen
what causes the crime to occur. To find out and restore the original condition, the set-
tlement process is by involving all people related to the criminal act. This process will
be much more effective and more accepted by the community because the parties
related to the crime collectively seek alternative solutions. This kind of model in
Indonesia has been recognized and practiced by the community, namely deliberation.

The aim of the Indonesian criminal law in the future must lead to the protection of
interests in a balanced manner. This balance can be achieved by involving the parties
in the process of solving problems or criminal acts. The process of involving all parties
related to a criminal act together and how to deal with future consequences or its
implications is called the restorative justice approach.

The need for the concept of restorative justice to reform punishment is very impor-
tant. The current criminal system for homicides presents further problems for the fami-
lies of victims and perpetrators of crimes, such as:

a. The conviction of the perpetrator of the crime does not satisfy the victim’s
family;

b. The perpetrator's family still feels anxious about the threat of revenge from the
victim’s family;
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c. The formal process of criminal justice is time-consuming, expensive, and
uncertain; and

d. The family relationship between the victim and the perpetrator is severed (if
they previously knew each other well).

The fundamental premise of the restorative justice paradigm is that crime is a violation
of people and relationships rather than merely a violation of the law. The most appro-
priate response to criminal behavior, therefore, is to repair the harm caused by the
wrongful act. As such, the criminal justice system should provide those most closely
affected by the crime (the victim, the offender, and the community ) an opportunity to
come together to discuss the event and attempt to arrive at some type of understanding
about what can be done to provide appropriate reparation (Latimer et al., 2005).

The application of restorative justice in several developed countries is also not just
a discourse by criminal law academics and criminology. For example in North
America, Australia, and several countries in Europe, restorative justice has been
applied in the criminal justice process from the investigation stage to the execution
stage (Wahid, 2009, p. 1).

If restorative justice is applied, it will bring benefits to the victims, perpetrators,
society in general, and the country. The benefits for victims and perpetrators are as
follows:

a. Restorative justice focuses on justice for victims according to personal wishes
and interests, not the state that determines it;

b. Offer recovery for both the perpetrator and the victim so that there is no
revenge; and

c. Make the perpetrator responsible for the crime he has committed.

Meanwhile, the benefits for society in general and the state are as follows:

a. The community is given space to handle their legal problems which are
expected to be fairer. The simple and clear principle which is widely known
and used in customary law in the handling of civil cases can also be applied in
criminal law. Especially for countries whose legal systems do not recognize
sharp criminal and civil differences such as countries in the Middle East that
apply Islamic law widely;

b. The burden on the State in some cases is reduced because the burden of dealing
with criminal acts can be resolved independently by the community. Police,
prosecutors, and courts can focus more on eradicating crimes with a more dan-
gerous qualification and relating to broader security, such as narcotics, terror-
ism, human trafficking, or serious human rights violations. Administratively,
the number of cases that enter the justice system can also decrease; and

c. The burden of providing a budget for the administration of the criminal justice
system, especially in terms of the administration of correctional institutions, is
also reduced (Zulfa, 2010, p. 85).
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Various principles and instruments in the restorative justice approach, the process of
dialogue between perpetrator and victim is basic moral and the most important part.
Direct dialogue between the perpetrator and the victim makes the victim able to
express what he feels, expressing the hope of fulfillment of the rights and desires of
a settlement. Through the dialogue process, the perpetrator is expected to be moved
to correct himself, realize his mistakes, and accept responsibility as a consequence of
the crimes committed with full awareness. From this dialogue process, people can
participate in realizing the results of the agreement and monitoring its
implementation.

The settlement of criminal cases with restorative justice approaches offers a differ-
ent view of the approach applied in the current criminal system. The meaning of crimi-
nal acts in a restorative justice approach is an offense against individuals and society
as well as public relations. The victim of a crime is not a state, but an individual. The
involvement of victims, perpetrators, and the community is important in the effort to
seek justice that win-win solution and reconciliation can be done.

Restorative justice attempts to reconstitute the way people think about crime.
Restorative justice advocates argue that crime is, more importantly, harm committed
against individual victims and secondarily against a community than it is a breach of
state laws. Repairing this harm is deemed more important than punishing the offender.
By minimizing the governmental role in criminal justice and making the victim the
central party, restorative justice recasts criminal justice more like civil law. In blurring
the distinction between civil and criminal law, restorative justice is like other versions
of informal justice, but its activist roots in North America lie in religiously based cri-
tiques of penal practices and its theoretical roots in a critique of dominant theories of
criminology (Olson & Dzur, 2004).

Restorative justice is a movement within (and sometimes outside of ) the criminal
justice system, a victim-centered approach, with special relevance to marginalized
populations, one of which is women. Unlike standard forms of criminal justice that are
adversarial and hark back to primitive practices related to combat, restorative justice
can be considered more humanistic. Instead of revenge, the emphasis is on a resolu-
tion. Typically, in this process, offenders take responsibility for their crimes and make
restitution to the victim and community. Restorative justice approaches are promising
in their ability to respond to relationship issues with special meaning for women
(Wormer, 2009).

The application of restorative justice as a concept of thought that responds to the
development of the criminal justice system by focusing on the needs of community
engagement and victims who are sidelined with mechanisms that work in the criminal
justice system that exists today. Through restorative justice approach try to empower
victims and communities (Zulfa, 2006, p. 399). The meaning of criminal acts in the
restorative justice approach is the same as the view of criminal law in general which is
an attack on individuals and society as well as societal relations.

The main victim of a crime is not the state, as in the criminal justice system that
now exists. The crime creates an obligation to correct the damage to the relationship
as a result of a crime. Justice is interpreted as the process of finding problem-solving
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that occurs in a criminal case that the involvement of victims, communities, and per-
petrators becomes important in the effort to improve, reconciliation, and guarantee the
continuity of the improvement effort.

The implementation of restorative justice in several developed countries is not
merely a debate by criminal law and criminology academicians. For example, in North
America, Australia, and some countries in Europe restorative justice has been applied
at all steps of the criminal justice process starting from investigation to execution.
When restorative justice is applied, it will bring benefits to both the victim, the
offender, the society in general, and the state (Hamzani, 2019).

The importance of the application of a restorative justice system for example for the
crime of murder, the victim is the head of the household. In such cases, the state does
represent the families of victims punishing perpetrators. But the need for the victim’s
wife after the case is over is no longer a concern for the state. Convicted offenders are
instead imprisoned at state expense. With a restorative justice approach, sentencing is
sought to make the fullest possible return of the victim’s condition as before the crime
struck the victim. Prison sentences are just an alternative criminal.

Conclusion

The restorative justice approach has strong roots in Indonesian Muslim society. The
Indonesian Muslim community is familiar with deliberation and consensus. The insti-
tution of deliberation is held to find a solution that can satisfy all parties. Restorative
justice values are also found in Pancasila as a philosophy in the state. Restorative
justice in the future is considered necessary to be applied in Indonesia in resolving
criminal cases, especially crimes against lives. The restorative justice approach offers
a different view of the approach applied in the current criminal system. The meaning
of criminal acts is an offense against individuals and society as well as public relations.
The victim of a crime is not a state, but an individual. The involvement of victims,
perpetrators, and the community is important in the effort to seek justice that a win-
win solution and reconciliation can be done. The current criminal law is still oriented
towards the entangled and rehabilitation of perpetrators of crimes only, while attention
to the victim is not a concern.
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