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Thasghenint Indonesia's history, lepgal bottlze have boen angsng

vinee the Duich dolonial cra. with Bess dstimed Tegal svsloms

pssemming  their presence. Among these. [slamic. lw  holds
sigrificanie within Ielénesia’s legdd framewark, This sy oins

1 pwlling ghe historical ssnpgele of Blamis Laes i satoblishing ids

plae within  naticnal  legialstem. Feployng 8 wociological

mppronch;, the rescarch delves inke the mamative of Tslmic Tee™s

sty ple; nilizing secemndary daa and employ ing narmaiive analysis
iy chronilogically recount ils pourme7. Findisgs reveil Bad sl

|l beaw degp Bistongil mruls in bkhmcsia, loacbomng a5 u livimg

legral eraid it chnoe thie adsent of 120w i the region Despins bsing
shotished by Dhavh colomdal mle, Tdamic b persisked and
coalinugs o ifloemes both wrildon wind anwrigicn aspody of

Indimes i s . Fred-midcperdenie, Indonesia largely adopied e

lepal palichs of e wxloniol predecsssers, Tumhes comending the
presene of Telimnke low: wishin irs leps] fremeweek . Tocky, Bcbami

luwe semiing mecegnizes] wilkin mational legi=lafion, srvmg e a

filler for icral mutcrials ond contribafting 10 the formetion of
Imdiomes s Lw,
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12 The Eveleation of Uslgmic Law .

1. Imtriednatinm

The legnl conflict b Indosesies has porsisted from the cobonaal
era under Dunch rke we the present day, The curre@@egal Bandseape
encompassas three mein compesnents: customany B, Isbmmic aw,
and Westem law , which wos inhgrited from the Dagh eolonial peosd
Throughour Indoeeska’ s legal evelucion, SEeic law bas continuoasly
viexd for recopnition and infleence, asserting itsell m baoth wniien nod
sEwriben formes 2cr0ss diverse Fielde and begal contexie,

Isbamie lew has been present in Indonesio snce Islam 133
arrived i the arckipelapn. Ao the bocal populsce ermbaesd lelan. the
applicapm ol lank: law becane imegrted inhs the bric of seczal
ardler, These norms and lesal princmpbes served as puiding princmbes
fow sncieral eonduct. Through oagoing gecial inkeractiom, Islamic laa
grodanlly becoms: entrenched aad evolved inso & stractueed legol
sustedn within tudooesian sociany. . Even afer ihe kingdoms i 1w
archipe @@ varned inwo Iskumic kingdoms, lslamic law wis ofTicially
appliod by the stule in varioes aspacis

The exmtence of lalamee Lo experienced a stogele after the
armival ol the Dwich whoe colonized the acckipelicgo, The Dusch not
only contrlled politcdly and econonically bul also exlirced the
livws they Broughl, At first, it oaky spplied to the colonmers, and then
it wag forced oo apply 10 the colomzed peopk, After Indonesha s
independence: the legal policy did mot change. Legally, independem
Indongakl was only g tensfer of poser from the colonizers 10 the
natives. Customory Bow, BRamie lase, and the Taw of the Thiteh
heruge stll apply wadis”,

An g spsult of begal policies that contiwed the tradition durieg
the coboriul peniod. Iskamic law was mone o lae that bived oo society
In varks pspects than whao wis vilko ps posiive faw' . How alive
Islanuic Bvw ks can be seen From the memy questzons thad peopls ask
through magarines and newspopers lo be anewered by o cheric or
those whwe understomd Tlamic L, Tslieic comemmunity or gani clins
alsa publish o colsecion of Tabwas that disouss Klamic law.

Murmgrows scholady works bave endeavoused to defve it
ihe rich peervon of Blame |th_',',1| lhendizs loF comparaive analyses
with Western legal theories. These explocaions invoelve einmining
jurisprudesce fromm both Wemzm and Llmic lzgal tmditions. The
thaareticall contesathon i shaping redonal s hinges oo the Gipacity
af thase rwo lepal systems to fumish & comiprebensine thenretical
immewnrk. tailored b the Indonesian contest.”.

The  naional  legal  framework  eneompssses  sanmoog
dimen=zon:, Dmwing oz Lawrenoe M. Predman’s perspective fron
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1993, i can be distilled imto three ey componerds; legal sabstmce,
legal strwenwre, and legal eutbare. . The cfficial legal doctrine does el
explicily stawe that Bhanic law serves as oth 2 fowndation of sational
Il ard on exemplar of positive low, Monetheless, 10 is ondeninhie
tha slamie ks hos signilicaly conributod e te advancement of
nutienal lezal principles.?,

Indonesia has inberited the Connenmtal Comopean legal
tradiiondcivil law), which proitize= lnw-makan g scnvitics over low-
anforcing activities, Thie imebitem sk suhzeribes 40 the nstion ond
docirine of legal fiction. which assunses thar oo a legal nomm is
eatablished, everyone s deemid to be aware of 11, sapponied by the
primciple of egpeality hetore the B

As Indoncma evelves as o legol same, meluding s legol
duvelopenent, 11 hecomes kmperat|ve w examing the Incodporatbon of
Islamic bw within Inlemesion legishtiom. The prsence ol Elomic
law 0 [ndenesn enriches the existivg bega! framewark, potentel ly
giving rise o lurther laws and regulations moied in Blonk
Ilrmmll

Th imp'l.u'mnl:u].inﬁ of Elemie bow i Indesssia hinges oo the
andersdinding aml awarces of Indewsian Musloms, who serve s
advacates tor ity enforcement, wlapting W0 conlempomry comlizons
and circumrsiances,”,

A oa oution winle g peedoml o y@ERusim  populaon.
Indeme=is has a rich histencal backgronnd in the applicalion of
lelamie b The practice of lsbimie b varies seroae different levels
of povemment doe dn disparies el polxies. Prioe o Dch
calonial rule, Islamic law prevoikxd among Muslhms. belstered by
suppat from Islamic Elzgdoos,

The obmaal  povwconment’s  apposch o Islamic  low
fluciuzted. owillateg hetweea acoommediation mod coafroniation
Follvwing leclenesia's independence, the positioa of Tilamic T
strengthened E@amring cvery citizen’s night 1o religous froedom and
the proctice of meligions Iow. From the New Omder em to the
refarmation period, the prominence of [slamie law increased. albeil
primarily within the realms of civil and lzlomic cconomic spheres.®.

Mumerows studies. comducted through semenars, warkshops.
ami] research endeavoars, aim foorephce the enchamng Westem ks
inherded from Dotch cobomial mibe ikl renain in force 1o this day_
Westem kw s ofien ustified sof by the samea s culure. Moreover,
tha vules of freadom, capatubizm, ond hadorism which ume very de=p
and ure ofien justifizd ure net i the national culture. These colonal




04 The Evirleatron of Ixlamic Law

lepal prosiucts shape the character of the communidy and domapge the
mentality of the cominunity, avenually shifting the religious and
culiursl values of the Indeoesizn poople’

2. Literatore Boview
2. lslamle Law Terms

Irfamuc law can be undersood as a w21 of nilesor pomms that
izl Doaeiy Dohay ke e @ sockely i aegimcs oo e
teachings of B Islomic meligion. Islam itself is o religion that was
sovenbod by Adlsh Almiglaty o the Proplbet Mubamsnsd  (Hedear
Mutameea! Rosilelch Kleitom an Nohiodn Salifiabu alaln wa
“alel At ww Asherhiii we Safam), Blamic religions eachings come
frona the Halby Qe in and Hadbh, Thas, I<lamic law sl eomes from
the Haly Cuar'in and Hadiith with all their inlerpestations.

Josepch Seaboht defives; “Blamic liw o5 a collession of
radigious reles, the totaley of Alloh's communds, which regulutes the
nehzvicur of Muslim life in all i\ aspects. comsiaing of looms
regarding worshep, rmalks. politcal. crimimal . civil and lezal
rezulutions in generul. “The @sios of Ismic luw were futher
explained and  detailed by e Prophel  Mubanmead (B
Muiiameead Rasililoh Khdtom un Nobiodr Saifafiabn ot wa
bl AR i Agkahibd wa Safia . lilambe law s foved o che Holy
Q'S and Tladlibdsunrah™,

Micuccing lelamic law from the theoseteal pempective of
legal sciemce requires limiting e doscossion between S o
{=u=), Bl (2, i geimin (0#d) | Thers is an opimoen that all
Islamic beachings foand o e Holy Qur'in and Hodith are Blamic
law, This broad endersanding of e smdy of law will be difficubt
lslammie Saars ol m a bepal compexr ahowbd be limiied toohe veraes of
the Haly Quifn and Hadith whech explicily corsin legal milies in
theni.

It alsn nesds foobe digtinguished fram the miles of ‘ogiohad
(== Wheliefss 05 fundomendal norms, o mosd Tubss. Boferrieg o
Abdul Wahheb s-Khallafs opicéon, the kegal rules in BElanse law.
both in the field of worship ond in the field of me okl (<) 728
verses of the haly Qur'an, or sroupd 3 percent of the okl verses of
al-Khatlaf, Toe: foriimilaion of lezal wlos ielading ke socicty, saclias
polities, coonemizs, busiress, and social maters, is still gencral®!
The arcas of law reguluted in detail m the verees of the Holy Qur'in
arg galy limited do the aeas ol pwriags ond inheritance |law
Specifically i the crominal feld, various criminal of ferses and types
af sanctions ure also formulated. which are categnnzed s Auddd
{4 pm gl (S ey i S |
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[sbarric reliproas teachings comain bepnl aspects that can be
redemad 1o the sowmes of lzlomic feschinps themimlves, namely the
Hisly Cur"li andd Huifieh, Muslis be corseng oul their daily lives,
both as individuals. famiky menbers, and members of sockey, ae
aware that there are legal daspecis that repulate e thaieed to be
obeyed ond camied out”, How muach awureness there & depemds on
the composition of the sive of the Muslim commumity, how far
Islamic eschings are helieved by imclividaals and secieny, and mowhi
extenl the i@ ersn of socinl ol pulitical institutions i in payiog
attentiom to e implemmentition of Ishvmee eachings and ks lows in
anciiely

Iskarmic lire i3 o system that i3 he rake of Allah Almighty aod
is revialed to contial soctery . mol bERRncralled by sockery. Lslamle
lww s seen s Fur from evalution @ o histonical phenomenan that is
closily melaed to the propress of socety, B0 that the provisions of
Islamiic law aoe porimenend, =uch o dee prolibicion of ganbling, sane-
sex marniage, drinking and prostaution sl forever be bardne (f =)
even though m one ares prostihitson & consilersd 3 kegal professon.
gambling conskidered as ope ol the wsniy's forsigs eschange
smurces, ordonking alcahol m an ang is considered a messity o gel
rid of ihe cold_ and ssme-ses mernage (domo or M) & 8 real
phenomenen. [ B compleicly dithzrent froan law in genseal which is
cantrolled by socityand wis bom a5 1 histoncal phenomenan resied
o the dynaim cs of secieny ™, saohe ciases aboyve s probibied ol
wan allz=n be legal, comiiering, Uie ol conditsons of socicty .

1 Develnpment of Islamie Loy

5

!ﬁ a taw that or@Paies from e eackings of the Blamk
redi@on. the developmest of [shmic law & certainky the developmenl
of Prophet (Haedrar Wafowniod Basilulloh Khdeawm o Naldveln
Seeftadiohe erliedfnd v ol ATtk weo AR wa Sl during the
time of his componions, the inoms of the popular mEEPhab (==
wredil nowe i bos spread to voreows corners of the weordd, The hestory of
ihe developrment of ihe: Islumic refigion in o cowmry & dilferant. ool
bz stvie of Lslamic lnw in each country is also dif ferent

Normadively, Idamic law ws mitedly reveoabad o answer
nistanicid demands, This can be seenon the historicnd sketch of
inheritanoe: Rw . Belore Bslaon wis reveadkad, Amh socicy knew an
nhorionee svstom basod on blood ties, agrecments, and tha adopiion
ar adiption of children. Fram the berinming of Iskam ontil the hijrah
event, these three basic principles of inherimnce were sull in effect
with several revisions, coupled with the hijrub and the boods of
brotherxd between the Mubairin and Ao % | feadl [ g gl
Blood tes, whick were anginally fomed to mbenteance only being
given in mabe and adull famiky membess, lskam refomed by giving
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egaal righs o all keirs, men imd women, slelis and children, even
incluglmp bubics =il in the wamb'™,

There ame tas debatable ronetrerme, whather l<lamic T i
L5 BEucprint or the sosult of sociil engincenng when faccd with
legal prablzims that anse i seciety™. The consibptiotali-lieralis)
circles emphaisized comtextnnl imdsrsreding te answer comderpariry
problems which became known as afd abhmdfiths . Chber groups
prioriaee oonexmal undersianding, known a5 e afl af-re'y )
{4 Al schis]l However, this division i noe permnent, because in
prochice =omo bake o compromise peth by ssnthesizing hodith and
Iﬂl.'.!F

Hubigs § “wdly {2 that reewr repeatecdily m socesty and am
comsidored good are also odopted as legal sorms with the feom ol
il ol -renifdBhiniall |~afaued adedy However. the new ‘uwrf can e
accepted after goeng through sivict sefeten, and it & declaned thay i
does pot conflict with the basic idess of the Holy Qur'an md sunnah.
The wule ul of- delokerh roab@ormnh, whibch bs almoss unanimiazdy
accepted by all schaols of law, is 2 rule used to justify legal pmctices
that sie considemd pocdive in seciaty. Becanse of the el ol
wink proces, vieroms schonols ol thoughi Formikaters introduced their
respective ffohdd (442 methodologies. These methods are qives
I:_r-u:l.l'l:l'li.ktr'i'l'l'l;;:--ﬁ-m” J-Lllilttllr'l'.rl||'|rf-|lﬁ‘|'l.l¢'||.|'.|lil.l'.lnlJ'rll-ﬂlhl'erIﬂll!_l-:\-'lJ—ll-nl
o el sl st ady G =) fertalifnil af-ap! et
_IF‘J_-'T:

25 Islomie Law in Today's World

Crimmal [nw = one area of Bsfomie low that has mnszly besn
auperscded by contemperory lw., The process by which Iskimic Jow
was ransferred to Wesnern begal pamdizms o [slamic countries o
thoee where the predommant popuation 15 Muslim began with
coboniration. During the 18th pnd 1%h cemtunes. Western natons
primamily  comgjuersl lakambe paviens,  Colsabad o onmbons were
campszlled b abide by the laws of their parest nation.

Sume Maaliom mtions, like fhese in the Middle Eas, wenl
back 0 wmlyimg Islamse crimmal laow in public life ofter guming
inckepenidence and the ahility inennct ther owm lepal sysiems. Others
like Brones, Maloveia, snd Indooesis, which imherited English lnw
and Duch law, are sl opecaing uader the cobonial legal svsem
Genernlly speakiog, Istan@nations of natens where the majwicy
populntion prictices Islam can by divided into three broud categorios
when it comes o applving kinmic law:

First, thase pations that customardy folloss [damic law.
Sawli Arabia, Y enwen, Bohrain, Qpdar, the United Arab Emirsies, ol
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Kuwas are the natices that maks ap this groop, As of Octeher 22,
113, Bruzon Dureseaiom has been opemuting under lelomie Jow, e
e Came Onder Kumber 83 05) publizhead mothe Bogal Gueetie of
Bnmei Dasssalam. These nations mplement Blamic kB acconding
in &iferE) or specific madhhab appraaches. The legal Framewodk of
Islam is besed on the Heody Curar and Hadith, a5 well s the opiesons
af ulama (oot e eolbectors of fabess od fwh hlemsere. o
marvicular, Branei Dargssakan has crealed a codificavion ol 1slami
crirninal low called Qe Mindver { Sbiepahich comoins fondued, giads
and e, Before the arval of the Batish o Brunsd Darussalam aod
making Brunei under their colony. the Sultaese of Brunset abready
had Isfar@ legol rules in the Bem of Qamer and Besan which were
hisal un the Holy Cur®dn axd Sunnod in the 15ih apd 16h cemiuries
AD il they wene finally replacad by the Briaish Goverenzntt®,

Secumel, tations Uil appy updabad versios ol some depais
of [slamic low. Bgvpl. Sudan, Fordan, Sy, Tunisia. Maorocoo.,
Alperia, Lebmnon. [ran, Irg, Likwva, Pakictan. Afphanictan,
Bangladesh, Malagsia, aond leddoiesio are the nithons thial make ughis
group. These paions first combme seveml schools of thought {in
Eaypi, for exarmple, the hanafi apd ShaMRY schools) wo revise the
Izlamic lepialubon that will be put imio effed. Saome even combine it
with Westerm lawy undd moke v of Western admmstrative and |egal
v il i the ave ol Tamily law does Indonesa apply Blami
low in addition to Western aned custoenary low. Later, o extended to
she banking Indusry in particulas,™

Therd, nateons where skanmc fow 1% not enforced. This group
inzlucles Turkiye and nocions where Muslime constiuie a miooriy. In
every ared Turkeve has rejecizd Lskemie L andd sdepted Westem
lw. In nctualicy, entire klamic lmw—which wos founded on the
fanall Scbool el Mwwght-—was pa o place during e Duoimen
Caliphate ern, The Ovioman Caliphuteand blaimic Ba were abalishod
az aresnlt of the poditical revashition led by Musihifa Knmal French
low wans heavily impaornied 1o supplont Blamie Tow, beginning with the
ienprtatioda of the cnminmal, cevil, and tede codes, The new law was
implemnenied by crealing o secular josiice  sysiem a Turkive
gradually reverted 1o s Biomic identity when the possarmmintul
power structurz, whick bl been dominated by |slamists ool
mecenlly . shufled . Liws e ron oouier [ [slamic Bw are begioming
o ba repealed, sach us the one that Fochids Muslim woemsen from
wikhng In governiment of ganizations, ™,

From a sostobopical perpective, klamic be's continued
exislence gves the Blamic community apdmizm bacause i1 serves as
a hisis Tor natiorad law. Acconhing te research by the Goflup Waorkd
Poll, up w7995 of Muslins men cointnes whene Muslivas make up
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the majrcity. want lamic crimind bw to be wsed 25 0 soomee of
legizslaben, some even want bt o be implemented compbeely.
Lobancn, Mbalavela, Turkive, Indonesia, lran, Mooceo, Egypt,
Pakistan. Jowclan, Bimgladesh ane the antions under study . Therne hivve
aleo been ottempis 1o imposs lslomic eriminal loa baeally inthe Acch
reglan, panbeubarly In lndone sk, =

3. Hesearch Methods

A Typesof Research

Thie kind of shdy & dooe ai libmnes. Besearch conducied
thmuwgh the examinmion of secodury daa o library naneriaks s
known &5 library mesearch. < Becase bepal documens sorve as
secondary duta, Ithrury cesesmet is included inothis siudy . Mareover.
primary and sevoncany legal maenak ane the categories imo which
seconcary dach are diveted. Hinding legal matenals, &= found i the
hieranchy of ws and regulations, oreprimany legal molerioks, On the
ather  hand. scecndery leganl docomerds o those thad  offer
Justifications for pAmary legal meteras, ke deaft egiclaton,
research finddings, and legal experds’ scienfific publcations**, The
reasen this study inchades prismary legad maceriahs is that it cies a
nwimber of pertinens laws and reguladons. Becanse {t cies mukiph
books, periodicals, and other writings, secondary legal materzls ane
nesd

3.1 Hesearch Approach

This study takes a sociological approach te it methodokgy
In legal stucly, the socolegical method [oeks at the aw from the
perspective of reality, © Due fo s sociolegical methodology, ihis
atudy looks atthe kow from de perspective of caltural reality

A Dl o’ Reseiarch data

The source of dia used i this research 5 secondary daa bn
the fosrm of dncuments, Secoméany dila s data shtamed indirectly or
hos been provided by other paties™, The seconday o used & in
the T of begal documenns that are used as references 1o discuss 1he
existence of Islamic law in lndsnesia.

Hoets Db Colbectiom 1o ki

Olaline urd affline senrehes wer the reethed emplayed iothis
stody bo soquire data, Locating Ithmary resoumces for data sthamgpe

plices is the lask of an of line Bterature study, Oaline writing, on the
ather hand, invalees nsing the imernet 10 lncae lhrary resoorces in

eyberspoace. Conveentional liserminre searches irvolve buying books
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going b sciemdic events {seminors), and looking through persomal
journale, Bbmry resources, and book collections.® While online

seieeh s dane by sanching on e e,

A5, Data Analvsis Medhod

Marmitive analy=is 15 the data analysie fechnigue emploved
Analyzing qpualsiative data by @i e the wle in chmonalngical ander
in called nuroative anol y=ia, ™. The history of the dynomic of Blans
lw: i Inclariessn o8 oo of e sy aspects 0 this eesearch, which
ks mee o rarmtive pnslysiz The recenreh's findingz affer salunhle
insightz intor the applicason of oy analvsis since they contan
pertinent mEccmEteon aboul e, place, specilicallme, ¢Xpertmce.
and crucaal details ymrelated foscombest,

4. Ressarc@esulis snd Hacusson
45 History of Idamile Lasw in Indonosio

[sbarmoe b has lomg exisied o Indosesis, [F yoo examing the
history of law in Indanesia, it canned be denied that since centuries
ago, Islumie luw his begome the Bving bw of society, The life of
lalamiie law cas b seen [Aony the many gqoestors that people ask
thmugh magarines and nessspapers to be answensd by o cleric o
thoee who understorel Bslamic law. Somwe scholurs publish gocstion-
and-answer boodks whoese corlents are questions ond answers ie
viarons prohslems comceming Blamie b himie mass ofparezanmms
alsa publish books an fatwa collections thot discuss Islamio fow, Foc
example. WU bas  AlAbkdeand  Fogpobo (o] a1 and
Muhammmdivah has the Teoh (m 5 Judgment Associafion, Ulstud
Haszan's book from Pesis, Questions, and Ansawors, was read by
many  people o neighbowing counies, Other otass Blanic
arganizions oo have [slamic - gakdelings,

Undike must nadems 00 Bomopse  which  are refatively
homogenesus  enbumlly, from the begming  Indonesia was
composed ol varioos unrelated  cafrores. The  discosmmection s
reflocted that they are o soverzign nation and have an indepemdont
govermment, Helhtioms between them e Dmeted too miematicnol
dipermatic relatbons, Musamar is g collection of various naiiom aoil
comntrier before  finally  bocoming  Indonessa, The systom of
govermmeent 0 the archipelagn i @l o the frm of o kingdom.
atheiching from Aceh i Selawesi. the Southern Philippines. asd
Ambon, Javi had several kingéoms and ds brgal system.

The politscal power of Lslam con e seen mothe respective
madels of govemment administration. lskbmic Motamm, for =comple.
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implemems o ik of positiors in state management, namealy Fiop
punth, nind  pergglinde fgasl). This patiem s reflected in the
development of wrban planning which congidas of ! palaces . sguanes.
amd mesgues, The tifle ol the King of Mualnram 15 Hivekoog Sionfm
Senoptd Ming Mealoga Soodldin Povcroegome Kollpaadal (In the
Lord of War Commander tor Beligions A1Fakes ag Substinne for the
Prophet Mohammad . This adoption is a development of the theary
of lskamic comstitutional fvw written by ab-Mawardi in hs book
ke pl-Fenfpanipady et Sty il stales thut e Dinwsinte
{mritaca’caiphate) s in charge ot continuing pmophetiec duties in
maintaining eligion and gaveming the aaeld™

The same thing con be found in Sulwess durmg the Islamic
cingdooms such as the Kingdor of Gowa ahich was then under the
rub: of King Talle | Malipghaang Deeeg Manvorari wha was given
the ritle Saldd Abdficdok Awvecdl Stes, The King of Goa |
Manggarusgngi Dacng Mumratia followed King Tallo, then Prime
Minisier of the Kingdom of Gon, o conver to Islam and wue givan
tha title Saliane Akuelding Thiz Subane Almiddin Iner became the
ancestor of the Kings of Makassar and Bugis"'.

The kgl sysiem adopled follows the foon ol gevenmement
adoptexl, Atter Hindu mle i Yava, generlly, the Eingdoms in Fava
adopiad ke Islamee sysiem (sultasmc). Likewise ouside Fava
developed Islamsie  kingdornssuhanses with theic Istamic legal
AVEIE,

Apcording 1o Danicl & Loy, unil the end of the nancteenth
conmry, the lva thi was penemlly applicabde m Indonzsia was
Islanic. There ame alwo mumy senila epinops with (he suppon of
empirical shedies™. Lev presents several nwmes sach as Baffles,
Wlarsden, and Cmowburd, adl three of whom ane Bricish mudonngs.
Balanad und Fapon 154831 abo describe the Islamzsistion that ocowrvzd
in Minangkuhau and Acehis history up to 15007°. Buffles {1978 alo
corducted o study b Java ami concBuded that the applicable Livs wen:
Islammie baw and cusfomery faw,

Buased o thas fact, sbseguen devebopments pave benh to the
Feveprion b ceaplens theoay that lam fedbows a religion. Based on
this data, several experts concloaded that the v in force in the
archipelege ot tunt time wios Islamic. Blonic law is foemolly enforoed
thrcgh thie padbclary under virious names. There & e Peaglind
Court in Fava angd Madura, the Svariveh Court in Sumaitm, the Chev
Couet in the Sultanase of Banjar and Pontiorak. lslamie law in all s
fields has also been codified in law books.
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Juastam eanmple; Bursddin al-Rann wrote the book Sow al-
Mustagim | piieal &l sy which was used by the prople of Aceh and
Kalimarman to solve legel problems, and was wrinen scconding do the
Ahdfi‘'l school Furthermaonz, the book Sted al-Micnaglm spread o all
Islanuic kingdems in te anchipelzo, Svaikh Moharmsmad Arevad al-
Banjari, a mufti in Banjprmasie, expended the discossion of the boak
arrdf af-Miessagra and gove b the Hitde Salad al-Mufvng (e Jee|
The Beok of Safdl a-feffody s sl g5 goide in resoliving
disputes among Musling in the Subanaie of Banjer ard surrourding
angas In additon. in Palembarg  these is also g bosko ol coiminal laa
called the Stwbur Cenbava Book, and in Dermak there & the Serar
Angger-Angger Swryangelom and Serss Sievvanpelowm wheeh ame
sl ve colbections of crimizal and civil rules,

It is staded in the Serar Angger-Argper Sinempoiar that the
laww o lovee b Lie Kingdoon of Demok B Tused on ki law Dy
adhering v the Holy (Jurin and hlith. This s meotioned in the
preamble mad somstimes resffrmeil sbeeschere by o differen) eddor
lunr rofy parilo dene areapaden ahenimlal ' Cdosase fan
argiheha S ke aiiarare, arponald sapanoahdosing
Alleh tanpal, kang fouisholzken dmaniing bevgpeag Nabi e
Mabvmmmoad salale spalail womeadame ™ {This coantry applics the loes
af Alkah Almighoy, br@king this rule 5 4 vielstion of e mbes by
Allah’ Admighty and the sumnabhedith af the Proghet (Hedrar
Mubarimod Rasdlidlek Kicitow un Nabivide Sallollabn “alaibi wa
el Ak o Akl wo S ™
The Seram Anpger-Angger Swromgaiam coMains provisions of
lalamic criminal Bow orginatieg from the books of A and g,
by the [molation concept of Frme Sdipsts Neulibea (Sewopai
Jimban of Faden Fath)p as ombned in the Act by Baden Arya
Trergreona (Sulthon Demak T who at that rime s8ill sereing as a
prosceuter, This fow was bater releamd to e tbe - Dndfeg-Unednng
Java Sirvanpelasr (Jova Saryangalem Low). The mmescnpd wos
writien in Larin by Brandec in 1934 and is sl in Bvanese seonadisng
o the anginal.

The preamble to the Java Survanpolem Law stabes that in the
Aripuliah Pakace, adiulah Coantry, King T Jeeed of Mpeneongin
o & jucdicial body by applvines Cod's By, Sulian Sen dehegaial
the@hoscoator ke hondbe and decick: legal cases based on [slamic low
by the teachings of the Prophed Muhommad (Haghar Weehamsad
Persiiialfef Kiwktome we Neehitvwln Suffadivlin aboidwa il AWK wa
Ashiabile ver Selforn™, In the pext section, this low regalabes judicinl
inaritmtions by mensoning the mles for lkigation i coar, duthes.
canditana, powers, prohibitios foc prosecutons. wnd jodges, udicial
procedurcs, and profecion for susiecs ar delendids, WHAness
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regjuirements, snch os mansgender women, ane mot aflowed o he
wiineasgs, mod relatives ond doabolul wilinesses, and so an.

It i alse skabed that nemse con be processed in et il i meeds
M provisions, meluding the prescnas of quolifis] winsses, evideng:
tha can be accounted for, the edidence of glements of hamn o oters,
for example destrovmgitnkmg other peogple’s peodds, killing ued
njuring oibers, depute cases buying and selling thal has weition
eviicine o owell i wilis=sssy wnl vihicrs, The lavaicss Loaw oof
Survangalam  or  Sernd  Amgper-dngger  Sunaagaiamm. wos
sishacdquentdy meed ac 4 asnree of law in subeaguent lulsm e kingdoms
in Java, such s Pajung, Fepam, Tuban, Oresik. Mgonpel, ol
Matram™, In subszguent develroments, Muaswam  split inke
Nyevegyverkamrne Heedindngeat avd Surakorme Nodmiugia

Helighins positons ane an lnseparzble pat of povemmen
poszions in peneral (Al 2008), Qugd positions are held from the
villoge level 1o the kingdom. (b m the villoge leval thare 1= callod
peopbe, amdt, madn, Eavim ar et wio oee alwnyz sided by side with
the villipe head. e at the sub-digtnet level is called peripfuntic weif,
at the distoct level it is called pengindo, and a1 the royal kevel. it is
cailbeel dimajmery penghnda, penglde ageny . or xenon (egquivalznl o the
Supreme Court), (azi fram the district 0 the roval evel himctions os
A juidge. smhike ar e village (o sub-disicles vl i s mong of a
mzclizor ™. Daring the Demak Kingdeam, the position of the head of
ihe ageng wag beld by Suron Kali g whose real nams: was Baden
Raid Kaltjagn iz 2 nickname hicanse e s knoan 25 a chean judse 2o
he gets the nickname (fag- Dheka (Ka'ifega), whch oomes  from
Arabic words which mean “clean judpe™

The mplementation of [vlamic law = also camed out by the
penphinfy md ozt |judgest, wan are appatmed by UfEocal klmic
commaty il therwe ©ono formal political power o suppond the
implementntion of lstamic lew. For example in the orea around
Bativia in the 17k cenniry, ihe peagbede pmd gzl were recog izl
and appoizted by the communiy, because this aca was under the
influence of Dutch rule, The people who live amund Batavin are
irnimigrants from all aver with their vaiety of languages, colanes, ol
custmmary laws. There 18 also 1 commiendy of "Mooss™ Le Mzl
Arnbe and Irdians in wddition o the Musiim Chinese comimmmicy
These vorkms tribes who came to Bowvia became the foreranners of
the Bewmawi people and gorrslly were Muostim, To get along. they
choase f use the Malay fnnguage, They baill mosaues and nppavinizd
peophs whoe mastered lelamie bow 1o kandle vaseis keal events and
senle dispuores berween them. The customary ki, wikich tey Tiollow
i the villupe, i= difficult f apoly in Butavia because the popalation
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15 diverse, They choose Tslamic low that can unsie them m oa new
commmmity

Realiwing 1han Blamse law prevalled in Batawa, the Darch
condud®l a sty of Islamie law ancd compiled it During the colemial
penad by the YWercenigde Onstircische Compagric (%00 or the
Lhich Bast sdin Comparry . Isamic s bBooks were compiled 2= a
gk e govvestmerd of il s ard judges in resolving cicses hetween
Muslims in the londrasd | Dstect Court) kbnow s as the comipe ndiam
For example. in 1747 the Compediom  Moghamer Code was
@dished in Semarang for the Semarang District Coort, the
Compedium Cketwijek (by BJD. Clootwijk) m Sulawesi in 1761
wiiich also concuined Islimic crimingd ke, In odeibon, ihere is also
tha Pepakern Cinebon book shich contaims o collection of *old
Juvmese laws" | ressusd by Hizew for the Cirebon Sultanate®, These
T len o e Dok, e sin Do af-Bofid G acTmekn ol the SE31T
school whe bs vy influentiol i Asial,

The use of the compendiom:s Losted amil the 15005 when the
WL handed e power K Ihe Dulch goveEnmend. Since then. with
varone eHorts mode by the Doich government, the existence of
Islamsic criminal law hos been climinased. The colomial ottinsds
iowards [siamic law began o change, although e chinges were
implemented slowly, bm very systematically. The Duich colonaal
governneent made lows o goversanent policy. coun  ebpachuse,
agricufune, sl wade i i@ Pplonics. This T nesobied fnchanges i
almost all anzas of 1ife and hife of the Duich Enst [ndies, including the
legal field which was very detiimentd oo Jalamic criminal bt

According 1w Hary ). Benda, @te 1%h cenury, many
[hich people hoth in their conmtry smd in the Dhiteh Bast Inclies hoqed
o dirnmude b influcnee ol Islamis L from the Doich Bast bndics™
Une of the ways ioken 1x Chnstianization an the imibative of
Chrstizan Srouct Himgrome: This hope & besel anthe assamption
of te supeierity of Clhostanty over Islom. 1o wddition, # 15 basad
ot the assurng ke that due syneeatic narore of Bl nmeal Fava will
miaka it @psier for Moslims fo be Christimized when compared fo
ihoer in coher Muoslinm countbes, especially outside lava®, Masy
Pl polilical expens dink vt ez conversion of e populstion o
Chrstiapity will benefn the Methestands becanse the indigenons
peaple will feel the closs relationship between ther religion and the
redipion ol their govermmenl. At they ot o Chistinmity , ihey
will become citizens who are loval physicaly and meatudby 10 their
BUvEITHCn

The Banch Ez=1 Indics government 10 pepeiuile fs power
DEzan 0 camy oul Toonsciods legal poliic® o azaimst lndonesia
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Corscously the cobarmal procemment wanted b arganize and chanpe
the kegal life in Indencsa with Dunch low. These polises was @en
by ihe desine to carry ot the codification of the ke applied in the
Duieh East Indies with a campaign thit Fumpean Baw was far better
than the law that hod been opplicd in doocsia®™®,

E)-caphout the |1%th centure, ameng junsts ond culural
expents i the Dasch Bast Inchize, thers was as opinicm that B lamis
livw v bl G Bindaiesis, Thiz opbon was capaessal, anmeag
athers. by Sulomon Keveer §1823-1888), o Inzuist and cultural
cupent, whe weate cxtensively on kbmic law @ Jeors and oven
drarskatel the Hody Qac'an o Dutche

Keyrers opinion on the@@vailing Klamie law in the Duch
Enat Deslies was cormboratad by Lodewijk Willkeos Christan vae den
Berg [1543-1927 . According oo Berg, the law Bllows ofe's religion
IF thad persen embraces Blam, [skmic law wpplics i hinm, Becase of
his opmaon, & mako W <asies bor Dwich Bust Iedss povermmeni
afficink tomcogniore [slamic biw previsling in socsety, in 184 Berg
wrole the principhes of lilamic law according e the Harafi asd
Shift*i eachings, Becuuse of his opimion. Berg 15 alser colled the
persm who discovered and denmissicsed e enaciment ol Blane
law i Indonesin, Indoresion Musloes mee received Telamic s in
15 enriney and i6 & wnit of pecepdiao in complexn, That is, what s
accepted by Indunesion Muslivs s s oely the parts of 1sBmic faw
bt the whale as 0 wnit, mehudng 1he eripimal feld™

The style of Blumic law adopicd is the Shifi'T modhhob. This
is indicated by the books thut were vsed as: peierences in the
abroeption of Klanic law oo the books at wese epdorced o the
lslamic %uManate. Figh boods, which were previously used o
references. wre sl studied m [slamec hoarding schonls iy,

B The Existence of klommo Law imithe Hn.qghe af the Sulisnal
Legal Sysicm

Islamic law has persised n Indonesia troughon the country's legal

canflic, Istamic ow consistently fortifies it position in ¢ variery of

domaim and kegal procedunes, both as wrmten and uneriten |aw.

There are for wigs in which [Klamic law is present inonations) law:

a.  osanffeged pant of Indonesion national ko

b, thelr independence, srengih, and authodn e recsgnized by
@ tinnal Low and priven unins = national kra;

¢, b d filter for Indorssian msomal low neterials; aed

d. s @ rnacerial and elensent foe the formation of rekonel law,




Hirsdard Isfamices Vol XEVIL Ko 115

Mutional low incorpormes Blunie low, One could argue tha
lelamic law & o part of ibe natoral legal fremesods . [slamie ks, os
d subwystom, has sipni@@nily awled in vasing  Indionesbor’ legl
cotsctnisness, Given that Muslios  make op the majorny of
Indonesin's papulation, this makes sense.!,

The post-independence Indonesan comstitution’s resiment of
Islamic kaw can be splitinkg fwo phases: the ficg iswhen [slamic o
wis aceepicd ar 0 poravasive source, ond the seeomd i when Balame
lw waus meceptad as an authoritalive soarce, or os & source with
tepaily Winling aarthority aver Tndionesisn enpstititinaa) ke Tn the
wake of thesc ovemts, the Indoncaian govermesent implemended o lcgol
j]u"lh’:b [rog R 1, D S0 'E'I'I."]'I[.,HTE.HICI:I Muslim wishes, This §s
seen by the governments adoption of numermas. legislation and
regulazions thad establish [ebarsic baw &5 positive law, Fer imstanee,
e establislunenn of Swe Syaciyvyah Count or e affinnalion s e
status ol the Islamiec Cowrts (Religion ocoumed o 19574

The sabstce of dls B i geoceal repulaies iusan st
and behaviour oz a whale, € reluted o G, fellow humans., and
the wniverse. The part of the lslamie law that regolses human
reduions with God s colled @ field of rimal worship (wonship
sk}, White the part of 1he Blame Bw thial regulites human
relutinns with humens, hamans with phjects, and naie s callzad
senrctrrralony {worakip of ghaie mere et The partz: of Islame law pe
a whale can be grouped mbo 7 | sevent oreas, namely:

2. lews reloted to the worship of Adlah, such @ proyer. Fating.
pilgrimage, "zebar”, parificaon from hadars and sooon. This
section is cilled the law of warship:

b, kws elating to the onder of familly lite, such as ke family,
mnheritawe, obligikes of dilldoen vy e parcils, and se e
This seciban is called family lovw {ohwal of okl ke

¢, lmwe relating to social life in society regardmg mstenals und
righits as wedl e depite reschifon asch as wale and porchise
preements, eases, dehts, pledges. prants, sogf =220, badivah
{eaat) amil sooon This section can be called ihe s of s ol
{ ~k+lasiiin a nurow sonsak;

o, bws mimling to the like of the@3ie, such & (ke oppaiptmient of
e bread o stabed poverment. the relanisnshigs Berween o ke
ond the people, the mghts ond obligations of the ruler und the
people an o recipree basis, the judicial systerm (mubkdsamah)
([ eteaiean) i 20 001 This wection s called abbef - sodtdaval or
sivasah al-syarivain which includes matters discussed o state
wfim inistralion aod govermnee;
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e, lws melating to criminol matters such as types of crminal ncts
and crmingd threas, criminol lability issaes. ond s oon. Ths
goction b= call @3 rim inal law Lok Sk

. the liws thal repubde melatioms between Islimis: coamtries aml
odher countrics. which consist of Forcign miions, aar ond so
o, This sectboa b called foelon law (i ol or al-
2N e o) 2Bl g

2. bws mlaing tocharacter, propesty, good and bad valuss, such
s sreirgileniog Doeothely mclioien:, exonciling peeple who ae
i dispuic. und =0 on. This section is called morals ar maeners
Ceed-avaivs) 2Fadiily

Some of these wneas of Islamic e barve now bazn applicd
i Indonesia, all of which are in ihe fidds of worship, family. aod
property. In detail, the aress of [elomic fow cumently in force in
Indomesia ere as Fllows

Mii, Fiedl S Lepal Basis for

i Riwal Worship | Prayer,  fasting, | Culiurally
Hajjj, Ciuarmmisz of | Applicable

Hukal Progdugis
2 Fumily Law Marmngzao, Applicnble Throogh |
[nhericanece K lucions |

|3 Plalontrophy Wagl.  Crants, | Applicable Through |
Aalenr, afag. | Regulutions

4 Sharlal Sharl*sh Banking. | Applicable Through |
Economics Shari‘ah Regulations
[nsuzmince
Table 1. Figlds of Blamic Law A pplicoble in ndenesia Cureeraly

The application of sume of these Oclds of T @i
Indenesia i through the kzitimacy of laws ond regulateoes. The
chametorieries . of Indomeskan  lsmie law ame s dﬂ'rl.iru'nrl;-
cobored by Arobk persoralities | Arsb-oricmed fod ave o closely
redaied B the traditbos of e 5hafi'| schsol. Thiscan be seen from
the reference hooks wsed by stholars o mostly vse the hooks of
Shfi*ivyah figh, This conditon b alse seen in dae formalation of the
Crnspilacbon of 1slamic Law witiclh hds a Shall] panes,

Meabodologically . the schelos msady use b booka of
cal-figpls |~ g wericten By ihe schiodars of il SEENT schisal. Even
though the sngzestion af al-figh fmm the Shiti'T school, especially
whar iz ught i oany aditiens pesaniren. the discuscion has anly
nzched the msoe ol givis. Avoller weakoess is hal the books 2ne
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wrinen in @ forcign langoages (Arabich with o legal hockonoomd
adopted by the anthor. hstee seekers moy adhere to different legal
aihinals,

This charscteriatic canses the sady of Blamic law o expenence a
dopmutic and relativistic tendency B the same  time. The
canseimences then bewd o steznaton in the Geld of Islamic kgl
schokaship, which Wil gzive hinh W scemibc conservatism of
Islamic law which can lead 1o sudicalzan and aperchian ™,

The substasmce or mmeril of lslamic lew developed in
Indonesizn is pew o family law {afved! al-gakbsall) as the
marringe law wis fissd poblished in 1974 (O mack, Young, &
Heaton, 18961 . Untll mow, the con@@ence of the Beligious Courts
15 anly athorieed b0 hamdle mses of nerminge. inheritance, wilks,
s, wengl sk, ffing, soodogalr, g Talannbe eponomics, Blani
T pelabed 1o frdval hus 5o fos been lEmited to studies, and even then
il has mot deve loped™

The Isiamic cotnemandy 2150 miernalizes the practice of
Islamic Eow in the frame of local aexlam os o realiby that Tnes ol
grows e society, Local wisdem = heavily influeeeed by Islomis
values. During the refornanbon pefiod, lacal wisdom was revitaleed.
o adupt bo g bnbal developments and plobal philosophy of Life as well
a for srpeigg thening natonsl identity . Thic siudy also emphasizes the
irnpsn i ol Islarnie law i the desscopment of Bocsl wisdomn, [ocal
wizdonm mmst be seen as parl of e Bw chat lives mosociety and bas
an exisience in Indonesia™

T dynamics of Biamic law in I ndenesia 15 3 poifgdt of the
dialectic of Musskims in facing their e, The comribation of lamic
w12 b legal developowent system in Indonesin is gnitc devcloped
in lme with the chullenges af increasagly complex lega praoblems of
the wmes. This s prablem Bog never been foamd i legal Panks
writhen by previows swiahins soibo scholues remmderpeeted 10 5o tho
Islamic law is more actual anl con respond oo ke thmes wiah the
development o the benshin of seciety, This effort ks knomwn ns the
acualization of 1slamie fas, The Indomgsian fegal syveiem & phiral

Ll ooy seevcrak Dicga] sysienins bave i siyle and staciuee™,

There i a strang tendency that Islambe lmx is expacted io be
a soune of pitive st bow, as oa Eein of  povemment
accommidation for Muslims on the one hand. Muslims als0 nesd
dineetion i the form af the nabe of baw o maintain their Tslamic
ackeowledgment, both in Foamal bopality and material legality basod
an dhe lew, #s well us the pesd for irmsformatien of Mushim
awaremess of Iskmee Eennicy™. 15 his wadency is meliied to il
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]1n1l'hm!r']=gn] effectiveness, there is hope that by heing oppodinied

as sate lavw, [slaméec low will hove a strong binding force to be abeved

by people wheoame Muslim, Even rhough feemally, in cemaln

rezulniory aspects, slamic low has met been nsed a5 o lepal reference

10 b Aang

5. Conclosion

Bamed wi ihe discisseen abovg, 0 vain g voesludad e
Islamic Bvw has bong existed in Indome s and hos been oo livimz low in
dosciety aince the arnval of Telsem to the acbepelags, [dlamic law has
Breibt public begal awareness, The enkdenoe of Exlamic law o thes day
still exiss. both wosten {certain pamis) and aowritten, and 15 part of
natiomal law  |zlamic e was implemenzd in the archipelago befoe
it was finally aonulled by the Dutch colonialists, Afer Indonesia’s
indepentence, Iilamee v wis agaln applied, Bo only UDinlied oo
family low such as marmeage, inheritmoce., philantbropy. omd recently
shar“uh scopomies. lalame [ has exised threughout the history of
legal stuggles in Indonekin. Isamic ket has always strenpthened its
exisience both as writen and uswritien ke i varioos fields and legal
pructices even theugh it ks very limilsL Until now., Islomie Do hos
been pat ol natimal Taw e ladonesia and has contribubed o let by
building lezal menreness in Indonesiom soc ety
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